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MR. RAMSELL: Don Ramsell on behalf of the
defendants. The transcript we gave you was missing
page 113.

THE COURT: Okay, good., I have it right here.

MR. RAMSELL: Right.

THE CCOURT: For the record, if we can first of all,
all state our names and then what capacity, what party
we're repreéenting please.

MR. LOCKE; Broocks Locke for the Staté.

MS. SIMPSON: Deborah Simpson for the Illinois
State Police.

MR. TRINH: Kheng Trinh for the Illinois State
Pclice.

MR. RAMSELL: Don Ramsell on behalf of the
defendants.

THE COURT: All right.' The matter isvspecial set,
this is a commencement of proceedings.

I believe for scheduling purposes we have
Mr. Evané, is that correct, counsels?

MS. SIMPSON: Yes, your Honor, we do.

THE COURT: All right. Are you ready to proceed
right into the guestioning, all sides ready to proceed?

MR. RAMSELL: Yesg.

MS. SIMPSON: Yes.
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THE COURT: Good afternoon, Mr.- Evans. Why don't
you step up here. 1I'll swear you in, Mr. Evans. Then
we can start the hearing.

{The oath was thereupcen duly
administered to the witness by
the Clerk.)

THE COQURT: All right. Just have a geat, be
comfortable, Mr. Evans.

And then I believe is it cross, is that where
we're at?

MS. SIMPSON: No, your Honor. I hadn't finished my
direct yet.

THE COURT: You have not. All right, thank you,
Ms. Simpson. You may proceed then if youfre ready.

MS. éIMPSON: Thank vyou.

JOHN EVANS
called as a witness on behalf of the State herein,
having been first duly sworn, was examined and
tegtified as follows:
DIRECT EXAMINATION {resumed)
By: Ms. Simpson:
Q. I believe when we .left off testifying, you

had --

THE COURT: Well, we should have the witness state

]
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his full name though first I guess.

MS. SIMPSON: I'm sorry.

THE COURT: Wili you state your full name, spell
your last name, Mr. Evans, for the record please.

THE WITNESS: John Q. Evans. E-v-a-n-s.

BRY M8. SIMPSON:

0. And you're employéd by whom?

A. T'm employed by Intoximeters of St. Louls,
Missouri, as technical director.

Q. ¥ believe that the last time that you were
testifying, we were working on the --

MS. SIMPSON: May I approach the witness, your
Honor?

THE COURT: Yeg, ma'am, you may.

MS. SIMBSON: Your Honor, this is McMurray Number
5, the exhibit that we were working from.

fHE COURT: all right.‘

BY MS. SIMPSON:

0. Are you familiar with that exhibit?

A. Yes.

Q. or that document?

A. Yes.

Q. That is a printout from the Intox EC/IR, is

that correct?
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A That's correct.
Q. And there are a number of columns that go

across the top of the document, is that correct?

A. That's correct.
Q. Would you, beginning with the document on the
left -- or the column on the left, explain what each of

those, what information is contained in each of those
boxes.

AL You look at the top row, this identifies what
each of these compartments or field names are. It
starts with the top left, which is test number. If you
look below you see a test number starting 040 and
ending with 262. TIt's a bit of a bad copy I'm afraid.
That's a‘unique test number generated by each test.

Q. Could you explain how the test numbers are
generated please.

A. It's a combination of slightly modified date
format, with a sequential test number. So it becomes a
unique test number for that day, for that test.

0. So in the test number the date is actually
recorded, as well as the number of the test?

A. Yes.

Q. YNow when the test number itself is added on at

the end, does it start fresh with number 1 each day?
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AL No, it doesn't. It's a sequential, going up
to 9,999 and then it writes three or four digits.

Q. So the first gix numbers of that are the date?

A Pirst six numbers are the date and the last
three 999 is the combination, possible combinations, 1
to 999.

‘ Q. Does it go month, day, year, or ig it set up
somewhat different?

A, In this case generally it's year, month --

Q. It's year, month, day, is that correct?

MR. RAMSELL: Objection, leading.

THE COURT: Well, it is, especially since he's the
expert. The objection is sustained.

Are you able to --

THE WITNESS: I can't read the text is so bad. But
if my memory Serves me rigﬂt, it's a combination year,
I.think it's -- year, day, month. I could be wrong,
but it's a combination of those, the two digits for
each.

BY MS. SIMPSON:

Q. Ookay. In the number or after that number, is
there actually a date recorded also?

A There's a start date, time.

Q. Okavy . And what information is contained in
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that?

A. So you have 2004, then you have April, which
is the yéar '04 -- the month 04, and then'you have the
day of the month, which is 05. So what you have then
is month, 04, then you have year -- year, month, the
day. And then it's followed by the three sequential
numbers.

o. Okay. After that is the numbers that you were
talking about actually, correct?

A. Yes, right.

é. So the last fhree numbers would.be what we
would look at to see whether the entries in this
document ‘were consecutive?

A Correct.

Q. Thank you. With respect to the next box, what
information is contained there?

A. We're going left to right on the top?

Q. Moving to the right.

THE COURT: Do you have an extra for me,

Ms. Simpson, so I can follow.

MS. SIMPSON: I'm sorry, I thought you had copies
of all of them, Judge.

THE COURT: Well I may, but I didn't know in which

order that we might be proceeding. So that would help
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me. Do you have your extra for yourself?

M5. SIMPSON: Yes, we're covered, Judge.

THE CQOURT: Okay, thank you.

BY MS. SIMPSON:

Q. All right, so the next box contains what?

A. Just being the start date, time, okay. Then
it's the subject name, which is the related subject,
sex of the subject, then it's arresting officer. Then
it's the blank, that is the blank check in the subject
test sequence. And there's a check, if there's a check
related with this particular test. Then it's blank,
all four checks are followed by a blank. And then it's
a subject, regult, then test type. Now, that's the top
line.

Bottom line, operator name, the officer who's
operating the instrument, operator's 1ID related to
that. License number that's asgsociated with the
subject‘é name. Date of birth, DOB. Arresting
cfficer's ID, below arresting officer.

Then the time, when the blank was carried out,
the time in which a check, if it was a check
associated. Then the blank, time again. And then the
subject, result, time. And then below test type isg

error, i1f there's an error associated with that
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specific test in this report.

Q. . Now that document will also, if you go down

through the document, there are a number of entries as

far as tests that were run, is that correct?

A. Yes, correct.

Q. As you get to about the middle of it there in
June.

A. The front page?

Q. Yes. I think that's on the next page.

A. It's April througl November om page 1 I have
here. And there's, in June there's one test associated

with June and that's on the 23rd of June, 2004. Test

number 271.

the

Ig this the one?
MS. SIMPSON: May I have a moment, Judge?
THE COURT: Yes.
MS. SIMPSON: May I approach the witness to look at
exhibit?
THE COURT: Yes, ma'am.
BY MS. SIMPSON:

Q. The report that you're looking at, is that the

report that is generated when an individual asks for

what's called a Shift F5 report?

Al No, this is not a Shift F5 report.
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This is a report generated from Intoxnet. And
thig is the one that is specific to the, it's at the
top here, Illinois protocol subject tests.

gshift F5 will produce a ticket tape typically
on the same printer, on the‘same printer foll. And
it's the instrument internal printout of its memory.

Q. “This is something that's printed‘through the
computer and the instrument?

A This is printed by interfacing with a PC with
Intoxnet to the serial port, there's a connector on the
back of the instrument, and requesting the data. What
happens is when you're using Intoxnet, it calls the
instrument, downloads the data. And then from

Intoxnet, all this data is downloaded to memory

Intoxnet.

You then click on an option to print out a
report. "And one of the standard printout reports are
subject tests. So when you select that, you will print

out this report format of all the subject tests that
have been carried out on that instrument and have been
downloaded into the data base.

Q. The way to get this report is it's got CO be
downloaded into the data base and go through the

different software than what's on the instrument
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itself,

THE
MS.
THE

Iow.

correct?

Absolutely, yes, correct.

Thank you.

COURT: Can I ask one guestion, Ms. Simpson?
SIMPSON: Sure.

COURT: If I may, so I'm following Mr. Evans

Now if I got the actual F5 printout, would

that include all the data that is on this?

THE

THE

WITNESS: Yes.

COURT: All right. 8o this would be, if you

knew specifically what you wanted, you'd reguest it,

then you could plug into the machine and retrieve just

this data, right?

THE
report.,
reports

THE

THE

THE

THE

THE

MR.

THE

WITNESS: <You could record just this as a

Or you could go through Intoxnet to individual
and just do a printout.

COURT: On those?

WITNESS: In the same format.

COURT: On those individual reports?

WITNESS: Yes, on those individual reports.
COURT: All right, fine.

RAMSELL: Yourxr Honor.

COQURT: Yes, sir.
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MR. RAMSELL: I don't mean to interrupt.

THE COURT: Yes, go ahead.

MR. RAMSELL: Can I ask a point of clarification
right on that issue only?

THE COURT: Sure.

MR. RAMSELL: All right.

THE COURT: That's why I was asking Mr. Evans as
well.

MR. RAMSELL: Okay. Because you said, would it
include the subject test Shift F5.

THE COURT: Right. If you got the entire Shift F5
printout.

BY MR. RAMSELL:

Q. If you had an entire Shift F5S printout, would
if include more than just the subject tests on that
document? Or -has that document been filtered to only
give the subcategory from Shift F5 of subject testsgs?

A. Okay, 1t'll take a little bit of explaining,
so if vou bear with me, I'll try and explain it as best
I can.

THE COURT: No, that's fine.

A. Shift F5 allows you to call ocut tests from
memory under the headings of calibrations, quick tests

or jﬁst subject tests’only:
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BY MR. RAMSELL:

0. Okay. So let's say you put yes next to all
the categories?

A. On the Shift F5 you cannot do that. You can
have one of those options, otherwise you have to go
back in and choose it, because it's a sequential
option. You can say, the exact gseguence is I think
it's all calibrations, all accuracy checks, all guick
tests and then all suhject fésts. And if‘you answer no
to one, you'go to the next one. You can't go back.

“So once you, say you selected subject tests,
it will only print out then, when you hit enter to
confirm, it will only print out a string of the subject
tests.

In the Intoxnet, you have a similar option in
which vou can select, I only want subject tests, I only
want calibration. You can also print out everything,
all tests that are on there as well.

| But in this case, this one here we're looking
at here is subject tests.

MR. RAMSELL: Okay. Can I just follow up?

BY MR. RAMSELL:

Q. So of the many items of data that can be

received -- retrieved through Shift 5, whether one at a
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time or otherwise, gay there's five categories, what
you've given the Judge is only one subcategory, subject
tests only, is that what you're telling us?

A. I haven't been through all of this, so let me
just quickly look. Actually, the first page is subject
tests, okay. Then on page 3 you have accuracy checks
and calibrations. 8o whoever generated these, I did

not generate these.

Q. Right.
A. Generated these selected the two options that
I can see. One is subject tests and then --

THE COURT: I see 1it.

A. -- and then if you go then to page 3.

THE COURT: But that's off the software through the
port, right?

THE WITNESS: That's from the software in the PFC
itself.

THE COURT: Right.

THE WITNESS: From data downloaded from the port,
from the memory of the instrument.

THE COURT: From the instrument itself, correct.

Could you do this separately? If I asked for

F5, would I get -- and I wanted to limit. the F5

information to the accuracy checks and the Illinois
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protocol subject tests, is that a feasgible request?

THE WITNESS: Not on the instrument. The
instrument only offers you the option to pick one at a
time. That means you go into Shift F5.

THE COURT: Okay.

THE WITNESS: Shift F5.

THE COURT: I heard that part. So you can't do it?

THE WITNESS:: No.. You;d.have to go béck and select
tﬁe option for calibration checks.

THE COURT:! So you have to do it twice?

THE WITNESS: Yes, that's right.

THE COURT: You have to do one printout first for
one --

THE WITNESS: And then go back and do another one.

THE COURT: -- for one category that you're
requesting?

THE WITNESS: Correct.

THE COURT: And then wﬁen you finish‘that, then the
oﬁerator, or whoever is retrieving the information, has
to go back, input a separate request for a separate
category?

THE WITNESS: That's correct.

THE COURT: But you could do both or any number of

requests if you had the software to go directly into
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the PC, correct?

THE WITNESS: The software has access to the whole
data base.

THE COURT: And you could command it to retrieve
certain things?

THE WITNESS: Yes. Individﬁal test records to all
test records.

THE COURT: Sure, okay. ALl right, no I'm
following you. Thank you, Mr. Evans.

THE WITNESS: Thank vou.

THE COURT: Msg. Simpson, go ahead.

MS. SIMPSON: Thank vou. '

BY MS. SIMPSON:

Q. .What information would you need to re-enter to
move from getting the subject tests that you were just

talking about to getting the calibration of the quick

tests?
A. In the Shift F5 or in this?
Q. In the Shift F5 with this.
A. You would have to then press Shift F5 again

and put the pass code in. And then you'd have to step
through the options, it would offexr you the options

séquentially on the display.

. One display would say, and I may . have the
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sequence slightly out, but the first display might say,
all accuracy checks, yes, no. If you hit no, it would
go then to calibrations, yes, no. If you hit no, then

it would go te guick tests, yesg, no. And then subject

tests. It's a seguence typical of that.

Q. Approximately how long does it take to do
that?

A. Weil, it depends on the number of tests in
record. iIf yéu have a large number subjeét tests in
record, it can take gquite some time. The instrument

can hold a significant number of subject tests for
instance. It would have to be an estimate.

The worse case it might take a minute or two
to do all the subject tests. If there's only a few

subject tests, then it would just take a matter of

seconds . It would wvary.
Q. To?

A. To download that information, print it out.
The prin£out needs a discreet time to be arawn from
memory, then print it out. So it would be, it would
depend how much memory is in there and the range of
what you want. 1If it's all the subject tests and it's
an instrument that's almost full, it could take a few

minutes.
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Q. With this software are you allowed to put
dates, 1ike_time frame dates?

A. You qould put a range of dates.

Q. ¥ou would give it a beginning date and then an
end date?

A. That is one of the options, ves.

THE COURT: And again now, Mr. Evans, you couldn't
do that by just going Shift 5, you couldn't say, give
me ten dates, right?

THE WITNESS: You could pick a range of start date
and end date. So you could actually select it over a
period of time. If you're just looking for --

THE COURT; One category?

THE ﬁITNESS: One category, ves.

THE COURT: And then limit it to the number of
days, the day of range that you want?

THE WITNESS: You select it.

THE COURT: Like if I wanted all accuracy checks
for April and May only.

THE WITNESS: That's right.

THE COURT: I could do-that?

THE WITNESS: You could, ves.

THE COURT: All right. Thank you.

BY MS., SIMPSON:
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Q. I think it's page 3 is the next reﬁort. Could
you explain to the court the information -- what type
of report is that first of all?

A, Well, this ig the report of the accuracy
checks and calibrations.

Q. What isg an aécuraéy‘check?

A, An accuracy check ig when the instrument
accuracy precision is measured against a known
standard. That is you would introduce an ethanol
standard, either a dry gas standard or a wet gas
standard both work on this instrument. And it will
take that reading and report what that instrument reads
that ethanol standard as, what its value is.

Q. What's a calibration?

A. A calibration is when you, again you take a
knowﬁ standard and yoﬁ adjﬁsﬁ the instruﬁent‘s readings
to be equal to that known standard.

“So, one, you'll check and it'll verify

accuracy. The other you'll set it, the accuracy of the
instrument. 9o one there is no adjustment, that's an
accuracy check. The other calibration you are adjusted

to that standard, the instrument's reading.
Q. What type of things would occur, could that

occur that would cause you to need to recalibrate the
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instrument? .

A. . Typically a calibration follows an accuracy
check. An accuracy check is used to determine that the
instrument is still within the accuracy of tolerance
range that is acceptable for your administration, for
your standard operating procedures.

If it's near or outside that range, you would
then normally carry out a calibration, sometimes called
recalibration, both being the same. You just use the
game function key to start the calibration procedure.

So.in the case of Illinoig, I believe it's
plus or minus .010 on the nominal value of . the test
atandard.. So, for instance, if you're using 080
standard, and it came ﬁnything from 071 to 089, you
would not -- you don't have to deo anything.

1f, however, it wag at the limit or over it,
that is 070 or below, or 090 or above, then my
understanding is that the state troopers would have to,
the state technicians would recalibrate it.

g. Is the calibration something that's done
ménually, or is it you push a button and the instrument
does it dtself?

A. You push a button and the instrument does

itself. If you use the internal dry gas standard,
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because intermnal dry gas standard is delivered
automatically under the processor control.

In the case of a wet standard, depending on
how the technician wanted to do it, he would either
connect it to the rear of the instrument, in which case
it would be automatic, that is an internal pump would
drive aif thréugh the system and drive thén the ethanol
vapor into the instrument to calibrate from.

There's a third alternative where you
introduce that same wet standard by blowing down the
breath tube. 8o these are three commen options which
we offer on EC/IR for everyone basically.

Q. And I think you've testified previously, the

State of Illinois uses a dry gas standard?

A, It uses dry gas standard. But wet gas
standards have been used historically. But now they're
transferring over to dry gas standards. Both I

understand are accepted.

Q. The idea of recalibrating, is that similar to
when you use a scale, you zero balance it before you
weigh anything?

A. I'd say it's more similar to when you put an
accurate 50 pound weight on it and adjusted it so the

dial gauge showed 50 pound.
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Q. .80 are you telling the instrument then to read
this particular sample of gas as a .08 because that's
what we know it is?

A. That's what you know it is. That's why you go
for what we call a NIST traceable standard, which I
believe Tllinois are using. Manufacturers that are
approved to NIST traceable reference materials that are
good quality standards.

Q. There's also.somefhing called abéertification
check. What is that?

A. A certification check was placed in the system
at the request of Illinois State. And it constitutes,
the certification procedure calls for two accuracy
checks in the seguence and then a zero gsample,
typically blown. Though I also understand that an air
blank also ig accepted.

And we created a certification check under the
F3 option whereby if you selected this, it would
autoﬁatically run twd accufaéy checks and‘then offer
tﬁe breath alcohol technician to blow into the
instrument and provide a zerc sample. And these three
actions congtituted a full certification test under the

procedures adopted by Illinois.

Q. The test where the officer blows in, is that
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what they refer to as the guick test?

A. No. What happens here, the accuracy check is
an option under the F3 function. Some officers, breath
alcohol technicians select and use the accuracy check
pption, gkay.

.What happens then, that too is defaulted to
run two accuracy checks, okay. However, vyou can select
up to nine accuracy checks in that sequence, but it's
defaulted too. They take the accuracy check, it runs
these two standards, which is two-thirds of the
requirements for certification, it prints out.

And then the officer goes to the quick test,
which is F2, which is no data, to provide .the zero
breath samp}e, which is the third constitution part of
that thrge part sequence. So that's why you will gee
sometimes an accuracy check with two results, followed
by a quick test. And that is the breath alcochol
technician, for whatever reason, and I can't explain
why, not using the certification option but using the
accuracy check option.

I suspect the reason is that when you go into
that menu function, accuracy check,  default F2 ig the
first one there, so it's just as simple to hit enter

and start that sequence up to go through it. That's an
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agsumption.

Q. So it's a preference by the officer, there's
either option?

A. Yes, on both my understanding --

MR. RAMSELL: Objection, leading.

A. -- meet the regquirement.

THE COURT: Overruled.

BY MS. SIMPSON:

Q. When you request a printout -- let me withdraw
that question. I don't want to do that yet.

Getting back to McMurray Exhibit No. 5, which
you have in front of you. Starting on page 3 there's a
number of tests. There's a column there that's marked
target. What is that target column for?

A. Target, when an instrument is using a dry gas
standard or wet gas standard, there's a target value.
That is the value that you'wve enteréd when you
installed that dry gas standard into the instrument.
Aﬁd that target value is the expected value that the
instrument will compare its accuracy check against. It
will look at that target value and say, am I within
plus or minus 10 percent of this value. The breath
alcohol technician will be observing that it comes

within that tolerance.
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Q. So by putting a number in that target colunn,
are you then telling the instrument that this is what
it should register, or are you telling the instrument
to do its own test?

Al .What you're doing when you instail this dry
gas standard, you will enter in the value of that dry
gas standard at sea level, that's under the tank menu,
tank data menu. And vou'll also enter in, for
instance, the expire date. And you can see there's EXP
at the top there, that's the expiring date of that dry
gas tank.

And then also associated with this there's a
lot number. That is a number which identifies the
manufacturing lot of that number. When you enter in
your valﬁe of that dry gas, 1it's the valué at sea
level, which is marked on the gas tank.

The instrument then looks at that wvalue and
then also goes out and looks there's, in this case,
this is dry gas, and all dry gases we're talking about
here, okay, they're all dry gases. The dry gas, the
ethanol value released from the dry gas tank is a
variable of the ambient pressure that the instrument is
gset at, which is why it's important that we enter in

the value of the dry gas tank at sea level.
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The instrument has a pressure sensor. And
when an instrument sees that a dry gas standard is
being run, it will go to the memory of the instrument
and the tank memocry and say, what is the wvalue of this
gas tank at sea level. And it will then look to the
pregssure sensor and say, what is the pressure today.
The goftware will identify "the adjustment ‘of that dry
gas value and will call that the target value.

. For instance, here in Illinois the dry gas
tanks supply to Illincis State Pelice, how a nominal
value is 0.082 at sea level. Of course, here in
Illinois we are typically 500 foot above sea level.
The difference in pregsgure would result in typically a
lower than a 0.082 reading of ethanol in that tank, and
therefore, 008, 080, 08082 igs a very normal reading
adjusted for pressure. And that's the target value

that you're seeing here.

Q. on that particular exhibit there are a series
of tests. where the target is listed as .10. Do you see
those?

A. There are two to the bottom -- three to the

bottom I see.

0. The individual who's conducting the tests, is

his name in there?

Page 27




10
11

12

13,

14
15
16
17
18
19
20
21

22

23.

24

A. Well --

fHE COURT: No, I‘don'ﬁvsee a name.

A. No, there's no name.

“Can I ask a question?

THE COURT: Yes, sir.

THE WITNESS: I believe this period of time, this
instrument -- I'm not sure that this instrument could
have been the Intoximeter has been worked on.

MS. SIMPSON: It was, Judge. And he tegtified --

MR. RAMSELL: Wait, Judge.

THE CQURT: Yes, sir.

MS. SIMPSON: May.I fiﬂiéh please?

THE COURT: Wait, wait.

MR. RAMSELL: I object.

THE COURT: Hold on now so we know. Wait,

Mr. Evans, hold on. Back up one second. There's
numerous lawyers and I'll hear the objections one at a
time.

Mg. Simpson, first your respconse, and then
I'll hear an objection. I'm not seeing another
guestion. ‘

MR. RAMSELL: Doesn't éhé objection éﬁart first?

THE COURT: No, Mr. Ramsell, she was not finished.

So she's going to finish first and then I'll hear your
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objection.
Ms. Simpson.

MS. SIMPSON: What I was going to indicate to the
court is, this was an exhibit that ccunsel had used to
do his direct with Ms. McMurray.

THE COURT: Right.

MS. SIMPSON: This exhibit had been given to
Mr. Evans tﬁe last time we were in court and we had
started ﬁorkiﬁg on this -~

THE COURT: Okay, right.

MS. SIMPSON: -- particular one. There's also
another sheet, which is number 3, which shows that it
was the time that the instrument was in at Intoximeters
being repaired. And he did testify to that the last
time.

THE COURT: Right.

MS. SIMPSON: And then we had to stop, we didn't
get beyond ﬁhat.

. THE éOURT; Okay.

MS. SIMPSON: And since he didn't get in here, I
didn't get an opportunity to tell him that I was going
to show this back at him again.

THE WITNESS: I'm gorry, my memory -~-

THE COURT: No, that's all right, Mr. Evans. Just
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hold 'off.

Mr. Ramsell.

MR. RAMSELL: My objection was, the witness asked a
question of the lawyer and I was objecting because the
lawyer was now, the lawyer was in the context of
explaining something to you that you didn't guestion,
looking at you, but feeding the answer as to how to
help the witness answer the question. This is a
conversation between the two of them.

Of coursge, since they were allowed to finish
explaining it while looking at you to him, my objectiocn
is really meaningless at this point. I didn't think it
wag appropriate.

THE COURT: Well, no, it's not meaningless. But
I'l1l answer it because the record should support it.

One, it is as Mg. Simpson hasg indicated, it's
not a document prepared by the witness. We've had
hearings that have been bifurcated over months and I
don't find it unusual that a witness recalled in the
middle of his testimony may be asking a question. TIf I
thought the question was improper to Ms. Simpson or a
dialogue was improper, I would strike it on my own. I

wouldn't need an objection.

I'm following the witness, and I'm aware it's
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not his document. And he's asking for a clarification.
And I think since the scope of this hearing and the
intent of this hearing is to allow each side to inguire
without any real restrictions of all witnesses,
yourself included, if I feel that iﬁ‘s cut of bounds, I
don‘t need that objection.u

Notwithstanding that it's a dialogue type of
gquestion, which I find in this situation i1s appropriate
so that the witness is brought back to speed where
we're at, what subject matter is being discussed and
whether oxr not especially since this is not‘Mr. Evans'
document .

I myself, Mr. Ramsell, are having difficulty,
especially after a month or 30 day intervals where we
then recommence the testimony of coﬁplicated testimony
by aﬁ expert. I don'f find it, one, impfdper or
iﬁappropriate that Ms. Simpson is to some extent
coaching the witness, because the witnesses, all the
witnesses; your witnesses, her witnesses have not
really been allowed to just testify all in one setting.
And so when you got to resume a menth later‘or 30 days,
20 days later or whatever, I don't think that that's at
all improper. So I'll note the objection. And again

if I think it's improper, I'll note that.
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And I would also note that I suppose
Ms. Simpsonvcould have objected when I let you ask
questioné witﬁout even, you know, Ms. Simﬁson being
through qﬁestioning her witness. Because your response
was the same basically as Ms. Simpson, which is when I
touched upon a matter which you thought was essential
that I know, I properly I think allowed you to correct
that with the witness for the basic intent of the
hearing, which is to educate me. I'm the one that's
going to decide it.

And she wasn't yelling or objecting when you,
in the middie of her questioning, she hadn't even been
done yet; a11§wed you to ask certain clarifications of
the expert. And under normal scenario that would be
objectionable. But for the very same reason, I felt
that her questioning of the witness at that peoint was
helpful, helpful to resolve some of the issues.

Likewise, I feel Ms. Simpson's dialogue with
the witness at that point was equally not objectionable
and helpful.

So I'll note the objection. Overruled.

Ne#t question, Ms. Simpson.

MS. éIMPSdN: Thank you, your Honor.

BY MS. SIMPSON:
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Q. With respect to the target number of .10.

THE COURT: You should say, yes, Mr. Evans.

THE WITNESS: I'm sorry. Yes.

THE COURT: Tt doesn't translate well.

BY MS. SIMPSON:

Q. Do.you know whether that particular target
number came from the factory or from your .business or
from the Illincis State Police or from the police
department? Is there a way to tell?

A. There's nc absolute way to tell. But as far
as I'm aware, they do not use .100 dry gas standards in
Illinois state. I don't believe they have access.

THE COURT: Well, you could track it by the lot
number if you had to, right?

THE WITNESS: Well actially if you lodk here, the
16t number, .if you look at the lot number for .08 is
the same. as the lot number for the .1.

THE COURT: Okay.

THE WITNESS: And the reason -- may I add an
explanation?

THE COURT: Yeg, sir.

THE WITNESS: The lot number and expiring date is
entered in through what we call the tank menu, F10 tank

menu. When a technician is running accuracy checks, he
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wén‘t change that, he will go into F3. And one of the
options when you do an accuracy check in F3 is you can
enter in the target, the nominal value of the gas tank
in that option. So as he hits entered, accuracy check,
yes, he confirms, it will then cowme up, dry; he will
hit enter, confirm it. And there's a value.

Aand you will see then, underneath the word gas
gtandard value you'll see a number. In this case when
he did this, he would have seen 082. He would then
highiighted those and chanéé that to .lOb‘because he
knows that the accuracy check gas standard he has ig a
.100.

He would not have gone into and changed the
lot number and expiring date. That would be gsomething
that is the role and responsibility for the‘breath
alcohol technician when he reinstalls the instrument in
Illinois. He should go into that tank menu and make
sure that the gas tank he's using and its expiring date
is the one that's entered in F10 taﬁk menu.

fHE COURT: So hoﬁ did“tﬁat happen thén, Mr. Evans?
How did that happen? How did the same lot numper and
everything appear and then it's changed from the target

of .08 to 0.1.

THE WITNESS: Well what happened is when it comes
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inside intoc Intoximeters, he, our technicians will go
straight into the F3 menu and not go to the tank menu,
will not change the tank menu.

THE COURT: Well, why would you do that? If all
the prior standard targets for that lot were 0.08, are
yvou now using a different canister?

THE WITNESS: Yes. We use the canisters which we
have in our tech department.

THE COURT: ©Okay. 8o that is indicating to you,
without any other information, that a different
canister ig being used?

THE WITNESS: Oh, vyes, absolutely.

THE COURT: Right, okay. All right. Go ahead.

BY MS. SIMPSON:

Q. Do you remove the canister that's normally in
the instrument that the police department has in there?

A. vThe police department, because the compressged
gases are hazardous materials, it's very strictly
understood that you must remove the dry gas cylinders
before they can be transported by rcad or by air.

So our instructions to all our customers is
that you must remove the gas cylinder and return the
instrument to us without the gas cylinder, which is why

we use our own gas cylinders. And then we remove that
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gas cylinder prior to sending it to the police
departments after repair and quality control.

And it's the regponsibility of the breath
alcohol technician, when he takes and places that
instrument back into service, to insure that the
accuracy check gag standard expiring date and lot
number are correct to the one that he uses in his
accuracy check or certification proéess.

0. Is there a reason”why you leave the numbers in
fér the police department, rather than putting your own
test canister numbers in there?

A, No reason other than from the technician, when
he's gone inte F3, he would just use that, it's just
the most direct sequence for a technician to do that.
There is no reason not to. But it means you have to go
through two sets of menus to get to the same sequence,
which is what you are attempting to do is to run an
accuracy check with your known stanaard.

Q. And is there a reason why at the factory or at
Iﬁtoximeters they would use a .10 standard rather than
a .08°?

AL No reagsons. I can tell you that we have a
combination of .038, .082 and .l gas canisters that we

use for QC procedures. A technician will typically use
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the one that is available to him at that moment in
time. We within our department, our rules and
procedures do not call for.us to enter in.or use the
same gas standard as that state uses.

Q. ‘Therg's no significance though with regpect to
using the higher number for testing?

A. No. It was the one that the technician had
most likely taken out of the previous machine if it's
being QCed and just put it in there, checked what value
it was and then would have simply gone through the
process.

Q. When an instrument comes in to be prepared or
to be looked at by the factory, how many. times
typically will you run the standard check or the
calibrat;on check?

2. vIt depends on the reason for return of the
instrument. If the instrument is being returned
becauge it's showing inaccuracy or variable calibration
results, and typically you would run gseveral gas checks
and alcohol standards using wet standards.

When you start repairing the instrument at the
beginning to assess the reported fault, and then again
once .the repair is being implemented, identified and

implemented, the technician would also run some checks
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to insure that his repair has addressed the fault.

And then after that, it would be passed into
the quality contrcl area where another technician would
carry out a sequence. We have a test procedure for
quality control where we run a series of tests to
verify, one, if the fault has been repaired; and two,
that the instrument is accurate to the factory
standards.

Q. Ana when you test it at that level, do you
£est it for m&re than the .10 standard? .

A. Oh, yves, indeed. Our sequence is typically a
.1 or a .082, and then typically around a .35. So
we're looking to identify the linearity of the device
so its got equal accuracy, it's at and around the legal
limit, and then at or near the maximum read into the
instrument.

Also, we would put in a mouth alcohel test as
well, that is part of the sequence to insure that the
mouth alcohél is working. And typically these
techniciéns wéuld blow a blank sample thréugh it to
insure the zeros read zeros.

Q. Now with respect to the test that's in front
of you, do you see the situation that you've just

described where the testing was done with the .10, the
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.3 whatever?

A. Not in this.. AndAéétually I ha&é to say that
this, initially I thought this is what I had seen
before. “I've been looking back and forth very quickly
to try and identify that wvery sequence which we did
talk about before which might explain a little bit,
that these three sheets do not appear to shéw that.
Indeed looking at the other data that's here, I'm not
sure this is what I was pregented with last time.

I'm sorry, Judge.

THE COURT: That's all right, Mr. Evans.

MS. S5IMPSON: Judge, mé&‘I approach fﬁe witness?

THE COURT: You may approach, Ms. Simpson.

BY MS. SIMPSON:

MS. SIMPSON: Judge, can we take a short recess? I
need to find a page that was here before.

THE WITNESS: That I do remember but I'ﬁ sorry it's
not in there.

THE COURT: All right. Brief, 10 minutes.

MS. SIMPSON: Thank vyou.

(Whereupeon, a break was taken, after
whichlthe fsliowing proceéaings were had
herein:)

THE COURT: All right, this is the resumption of
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the hearing. All parties present. All right, are we
ready resume gquestioning of Mr. Evans?

MS. SIMPSON: Yes, your Honor.

THE COURT: All right. Ms. Simpson, you may
proceed.

BY MS. SIMPSON:

Q. You had just explained to the court about the
series of tests that are done at the labk or at the
factory when ?ou do repairs. |

Are those tests documented in the exhibit that
you have, McMurray number 57?

A. Yes, it is.

Q. Could you explain to the court where the
various tests are documented at?

And let me ask you this, tell him, itts a five
page document, so if you would tell us page 1, page 2
so that we're all on the same page, I think that would
be helpful.r

A. I caﬁ understand that. Okay, I‘il take you to
page 4, aﬁd the bottom of page 4 dated 17th of March,
there are three checks. There's one accuracy check at
a 100, then another accuracy check or calibration, the
next sequence was a calibration at 100. And then

another accuracy check at 100. And that was on the
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lsth‘of March, that ﬁhird and final.

And these would be typical the checks and
tests thé technician would do. One, to determine what
the state of the instrument was on receipt, and two,
after he's completed his repair, that the instrument is
reading accurately and is fit to go to quality control.

Then if you go back one page and it's --

MR. RAMSELL: Are we on page 3 now?

A. Page 3, yes. And you got top seriesg and the
bottom series where it's been blacked out, the
sgbject's name and da£a4 And you have avsequence there
of 1, 2, 3, 4, 5, 6 tests. DNow they are dated the 18th
of March} okay, and they're all subject tests. And
these show to me that the QC technician starting at --

THE COURT: Can you hold up your document, I want
to make sure that I'm looking at the same tﬁing you
are, Mr. Evans. Can you see, Don?

MR. RAMSELL: I can follow where he's at.

THE COURT: Okay. All right, what are you
referring to? What block are you referring to,

Mr . Evans? | -
THE WITNESS: This is where it's been blocked out.
THE COURT: The top 6, right, okay. All right, I'm

with ycu,'all right. Thank you.
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A Now it's indicated to me that after the
technician has analyzed the fault, repaired the fault,
checked his instrument, it's been passed on to quality
control. And on the 18th of March at 9:42 in the
morning the quality control technician started a
séquence of tests.

- And typically the sequence is a 100 gimulator
water standard blown through the breath tube in subject
test mode. Because what we're testing now is we're
testing that the instrument will regpond to a simulated
breath sample accurately and in the correct manner. So
what we've done is the first test was a 100 wet
standard blown through the breath tube in subject test
mode.

THE COURT: Now when you say the first test, what
date are you referring to?

THE WITNESS: I'm referring to test number
05-03-18, 306. Okay, dated 18th of March at 09:42.

THE COURT: Okay. All right, I'm with you. All
right.

A. That indicates to me that it was a subject
test and the result was a .094 for breath sample. That
would be the 100 simulator vapor being blown in by the

technician to check the instrument's response in
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subject test mode. Then it's followed by’a test number
ending iﬁ 307 at 9:45.

The quality technician has used a simulator
with an ethanol wvalue of .350. And he's got a .335,
which is well within the tolerance range we identify
for factory calibrated instruments. Then 1it's being
followed by a mouth alcohol test, whereby we run a
vapor through the instrument.

THE COURT: You're referring to the 308 test,
right?

THE WITNESS: 308, uh-huh.

THE éOURT: Yeg, sir.

A. And that's where we simulate a mouth alcohol
profile. And we expect it to flag just that, mouth
alcohol.

Now for whatever reason, and I can only assume
here because I don't have the data in front of me, that
the quality control technician saw gomething he didn't
like and, therefore, he returned it. And.it came back
out then and he did the same sequence that afternoon.
And basi;ally‘if you look, he has virtual}y identical
results,bthe same three sequence. So this indicates to

me a quality control check.

The quality control check by the way does not

i
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just consist of just this occurring, there are other
visual checks. There are other inspections we carry
out. But these are typical of the procedure we would
use énd would go into memogy.as a subjecﬁltest in this
manner.

BY MS. SIMPSON:

Q. When the instrument is at the lab and you do
these quality control tests and you do the simulators,
yvou don't erase those from the memory priorvto sending
the instrument out, do you?

AL You cannot erase individual tests. The erase
function will only clear all tests in memory. You

cannot select the remove tests from memory on the

instrument. Neither can you do it through Intoxnet by
the way.
Q. And when you say not through Intoxnet, you

mean through the --

A. 30 the data base which is created from the
instrument data, you éannot go in there and selectively
change data or delete data. The Intoxnet is designed
to prevent that and audit it.

Q. Can an officer or a technician who's doing a
certification check on the insgtrument at the police

station, can he delete a test?
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A. No.

0. Could an officer who is running a test delete
the test?

A No.

Q. Is there some type of backup or protectiocn in

the software or in the hardware of the instrument that
prevents them from being erased individually?

A, There's no mechanism to erase individually.
You have no choice other than to erase all or nothing.
There's mo mechanism that I know of that you could do
that.

Q. Do you know whether there is software
available that allows the instrument itself, when it
approaches the maximum capacity of tests, to delete the
oldest test and to keep running?

Al There is an option called first in/first out,
FI/FO is the typical short form for. it. FI/FO was not
available on this firmware .when it was developed.

Q. Has that been developed and sold to the State
of Illineois for theilr instruments at this time?

A. bNo, not at this time.

THE COURT: When you say at this time, is there
software that exists for FI/FO or LI/FO.

THE WITNESS: FI/FO, vyes.
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THE COQURT: I know what both of them are. As you
gpeak now, is there somewhere else that software exists
allowing you to do that?

THE WITNESS: Yes, we have done it in other
firmware:versions. It's been a recent introduction
option. And indeed, it's an option that we are
developing now and offer to our customers who want to
upgrade their firmware.

THE COURT: If a person has that software now,
could they utilize that on an Illincis machine?

THE WITNESS: No, they would not have the means to
introduce. You have to program the instrument with
that firmware, so you change the firmware ‘type.

THE COURT: The individual instrument?

THE WITNESS: Yes.

THE COURT: So although the software exists to do
it, you'd have to program the machine?

THE WITNESS: Absolutely.

THE COURT: To accept the new software?

THE WITNESS: Absolutely.

THE COURT: To enter a deletion?

THE WITNESS: Absolutely.

THE COURT: All right. '

THE WITNESS: And I'm not aware that anybody
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outgide Intoximeters has that ability.

THE COURT: All right.

THE WITNESS: Or that firmware in possession.

THE COURT: All right, thank you.

Next question.

BRY MS. SIMPSON:

Q. With respect to the -- can.I have a gecond,
Judgé?

THE COURT: Yes, ma'am.

BY MS8. SIMPSON:

Q. With respect to the instrument itself, when
you try, when police officers from a department go in
to print like from the Shift ¥5 key -- may i approcach
the witness, your Honocxr?

THE COURT: Yes, you may, Ms. Simpson.

BY MS. SIMPSON:

Q. I'm going to hand you -- I‘just handed you
what;s been marked McMurra? ﬂumber 4. Hé&e you had an
opportunity to look at that? I know you did not
prepare McMurray number 4, but are you familiar with
what's depicted in it?

A. I'm familiar with what's depicted. These are
printouts from an instrument.

Q. When you indicate that these are printouts
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from an instrument, is this what the document would
lock like if you went directly to the instrument in the
police department and asked for a particular document?

Al Well, this would be either generated at the
£ime tha£ theée tests were carried out or‘could be
reprinted by using the reprint function, by putting in
the specific test number or through the Shift F5. But
this particular case, I would say this has been
generated using the reprint function, using the test
number. Or it actually could be a photocopy of the
actual printout obtained.

Q. You covered a couple of areas here so let's
break it down a little bit.

Yoﬁ said that at the time of the test there's
a printoﬁt. éould you explain to the couft what gets
printed when a subject test occurs.

A Well, this is a gtandard check recgrd we have
in front, okay. And this is typical of the
recertification process and it's typical of the
printout that the machine will produce at the time when
a breath alcohol technician from Illincis has selected
the standard check option and F3.

And then you got at the top here, this is page

1 by the way, standard check record, model name,
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Intoximeter EC/IR, serial number, instrument's unigue
serial number, location, DuPage County shexriff. Then
test record number, 05-07-28. And then the sequential
number, test date, time, operator name, Tim Miller.

Then underneath you'll have dry gas standard
.081, manufacturer lot number, 4139. And then you'd
have ‘underneath it the test, 'then the result, grams pe
210 liters and the time.

_And the seguence here is there's been a blank
check, looking for zero alecchol, completed at 12:20.
standard where the accuracy, the gas was read by the
instrument and it gave you the result of 081, that's
the time, 12:22. Then you have a blank again. This
instrument has purged itself, accuracy check standard
ig verifying there's no alcohol in the sample chamber,
that was completed at 12:22.

Then a standard check again, another value,
another sample of the gas would be read, and it read
081, and result was displayved at 12:24. Then the
statement standard check pass and then the operator
signature below it. Sc this is a printout from an
accuracy check sequence on the Illinois EC/IR.

Q. And the fact that it shows two tests, is that

something that occurs each time a standard check 1is

r

A
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done?

A. He has selecfed tﬂe.option, the.aefault option
of two standard checks, hence, you see the standard
occurred twice. Two standard samples were taken.

Q. On this particular instrument, when it prints
the test, does it give each test a separate number?

A. Well in this case, in this particular part of
the menu, each standard cycle, which is a blank and
standard ig allocated its own unique test number, so it
only has a place here to record the first test number.

But in the memory of the iﬁstrument, and
theréfore in the dowﬁload £r6m the instrﬁﬁent to
Intoxnet, you will see two lines of memory relating to
this one test sequence. So you will see one which is
related to the first standard at 12:22 will be given
the test number ending in 961. And the second one will
be given a separate line of entry, and giveﬁ a separate
test number ending in 962.

Q. Does that print that number 962 anywhere?

A. It doesn't print it out on this sequence here.
It's not set, it's not structured b& the goftware
engiﬂeer in that way; Bec;uée there's oﬁiy one field
here to show one test number, so it shows you the

beginning test numbexr. It doesn't ghow you the
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subsegquent test number.
Q. The quick test, which is page 2 of this
document, shows that it was done on the same date,

7-28-05, at approximately 12:30.

A, Yes.
Q. And the test number for that is number?
A. 963.

Q. Now does that mean that there was a test in
between this to be 62 or would 62 have beén the second
test that's recorded on the front sheet?

A. Yes, that's gxactly what would happen. And
indeed, I draw your attention to the fact that at the
time of the test, you can see here that the time shows
that the last standard check was run on the page 1
which is 12:24. And then the blank check was run at
12:30, six minutes later.

And this is, as I explained, the officer has
taken the option of using the F3 default accuracy
check, which two dry gas standards, run tﬁat and then
gone into F2, which is the gquick test option, to run
the breath blank which is the third requirement or
certification of the Illinois procedures. So he's

gquite simply has done that.

And I have done this on instruments after we

Page 51




10

T11

12

13

14

15

16

17

18

19

20

‘21

22

23

24

were ‘last in court together. I went back 'and ran this
séquence to.my own satisfaction. I actually retained
the printout so that I have a strip printout which
showsg the éccuracy, the standard check. And then below
it T did a quick test in exactly the same way. And
they're connected by the same piece of paper. And just
T then looked at the way the record is structured in
the Intoxnet report, that same seguence, and it's
exactly as I just described.

Tt's just the way that the firmware engineer
who wrote the firmware for 'the instrument when they run
this, they‘ve allocated two test numbers for this
sequence. And, therefore, when it's downloaded into
Intoxnet,  that's how it's recorded there.

So what you might see here, apparent jump or
lost test number, in fact it's been allocated but not
displayed on this printout.

THE COURT: Well, now if I was going into the
machine and I pushed in 962, would it take me to the
second test that was done on July 287

could I actually do 'in and retrieve it that
wéy as an operator?

THE WITNESS: XYo. What would happen is that you

would use the test number which is on the attached
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record here. The instrument asks you to enter that
full test record number that you see there. I have not
tried entering --

THE COURT: Well, but if I didn't know it and if I
just wanted to go because I knew that it was
sgquéntially maintainéd in.£ﬁe data, andvi just decided
at random to go select 962, what would I get?

THE WITNESS: It's a good gquestion. I have not
done it. I would have to.

THE COURT: You haven't done 1it?

THE WITNESS: I héve never .

THE COURT: Okay.

THE WITNESS: I've never dreamt it to do 1it. I
would typically be looking and say oh, I want to look
at test record, the printout of which ends 961.

fHE CQURT: So yoﬁ don;t‘know, right'ﬁow you don't
know the answer?

THE WITNESS: I don't know that answer, no, not to
that.

THE COURT: Okay. All right, thank you.

BY MS. SIMPSON: . N

Q. Do you know whether you can do in and ask for

a reprint of a specific test?

A. Yes. And a specific test would be against
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this test number here, the full test number. I have
not thought to go in and go for the seguential test
number, because I have to say nobody has ever asked me
or alleged that a test was missing, and therefore, I
have to wverify it.

Q. Tf T had taken the test say in october of this
year, could I today on December 9th go to the
inetrument that I took that test on, put in the test
number that corresponds to myself and get a printout
for that particular test?

A. If the memory of that device had not been
cleared.. Tf the memory of the device has been cleared,
no, you éannot.

Q. The test slips or the slips that are printed
out, you indicated that you have it on a roll. 1Is this
like similar to a cash register receipt?

A. Yes. 1It's a simple roll.

Q. And when you print -- when you go in and take,
when the test is administered first, testing a subject
who is believed to be undexr the influence, does it
print out ipdividual copies of the test or how does
that work?

A. Well, it will print out the subject test

record. And depended how the instrument ig being
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programmed, it'll print out 1, 2, 3, up to 9
consecutive copies of the same printout. It depends on
how it's reguired in that administration. If my memory

serves me right, I think it's three in Illinois.

Q. Would it come out as one single strip?

A Yes.

Q. - Or nine separate strips for each.one?

A, One continuous strip, unless you tore it off

each time when it was complete, you would then tear it
off. But when it's doing multiple copies such as that,
it's continuously moving.
So typically people will leave it to print out

three consecutive printouts, tear it off, there's a
simple tear bar, and then either take a pair of
scissors and cut them into individual reports or fold
them and tear them, which is what I usually do.

Q. - And if you are printing out, say.trying to
download two or a three month period, it would continue

to come out on this --

A, It's a continuous roll, vyes.

Q. -~ roll until you stopped or cut each part
geparately?

A, Yes, until it completed the sequence you had
gelected.
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Q. .When'you go into print the memory and you want
a particﬁlar time period, is there anyway that you
could just ask for say all tests from say zero, 01
through 092, where it would just give you everything in
order, or do yvou have to ask for a subject test
gseparately from the accuracy check?

A. Well, the sequence is typically that you have
a date sequence of which you selected, and then you
pick .subject tests, F2, quick tests or accuracy checks.

Q. 8o you put the datesg in there and then you
have to go and make another selection, tell it what it
is? |

A. That's right. What to filter, which filter
yvou're looking for for all subject tests.

Q. Thank vou.

THE COURT: Can I interrupt for one other second,
Ms. Simpson?

MS. SIMPSON: Sure, Judge.

THE COURT: If I may. -For efficiency .purposes,
what's more efficient for a person trying to retrieve
the data, having software information or programming,
as you'ré describing, a request for individual type of

information one at a time?

What is actually more efficient both for the
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machine and for a person trying to retrieve
informatien?

THE WITNESS: If you w;n;ed a specific test, and
then you knew the test number, you would go in and just
uge the repfint function against a test's number. That
Qill theﬁ repfoduce that specific printouﬁ.

THE COURT: All right. So for an individual test,
the operator function can do that more efficiently?

THE WITNESS: That would be typically, yes.

THE COURT: Can you envision a circumstance where
it's easier than to, depending again on what you're
seeking, to allow software hookup to the machine to
retr;eve the data?

THE WITNESS: If you're looking for a date or a
month shall.we say.

THE éOURT; Okay.

THE WiTNESS: For instance, when you interface a PC
with Intoxnet, that's the communication software.

THE COURT: Right.

THE WITNESS: To an instrument, it takes a matter
of seconds to download all data on there. Then you can
leave the instrument continue being operaticnal and go
away‘and gselected at your %e;sure the priptouts and the

reports --
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THE COURT: The material you've obtained from the
machine?

THE WITNESS: Yes.

THE COURT: Right.

THE WITNESS: Which would be this formatted report.

THE COURT: Okay.

THE WITNESS: This formatted rebort ig only
obtainable directly fiom tﬂe'instrument iﬁself, this
ticker tape type printout. So if you knew the date, in
which case you put a very narrow date range in there,
or if you knew the specific test number, it's guicker
to go to the instrument.

If you did not and this report format is
acceptable for your purposes, then Intoxnet would most
likely be the most efficient way.

THE CQURT: Efficient. All right, thank you.

All right, Ms. Simpson, yoﬁ may resume
quesﬁioning of Mr. Evéns.

. BY MS. SIMPSON:

0. " .The air blank, what is the purpose of that?

A. The air blank is carried before and after
every ethanol sample is accepted by the instrument.
And it's used to establish that there is no.ethanol

contamination from a previous test present in the
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sampling system before you introduce the sample you
wish 'to analyze.

And you obtain an air blank by drawing in
ambient. air, that is air from the room around the
instrument, down through the breath tube, through the
gampling system, and then exhaust it through the
exhaust port of the instrument. You draw it down there
for a fixed period of time, typically 30 seconds, using
a small impeller type fan.

And then at the end of that sequence you'll
hear a click, which is the fuel cell sampling, sample
air, 'sample from within that sampling system to
determine there ig zero contamination from any other
ethanol qf a. previous test. That blank is there
establishing then after that the next stage to be a
standard sample or a subject sample will be accepted
inte the instrument. The blank sample must be
successful before it will progress and allow any
ethanol standard, be it a known standard or subject
sample to be analyzed.

Q. 1f the blank does not come up zero zero, what
happens?
MR. RAMSELL: Okay, Judge, I'm going to object. I

have .the.transcript. We covered ambient air last time
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we were here with this gentleman. And if it didn't,
the ambient air wasn't clean, the machine would not
proceed forward. We went through this.

THE COURT: I think we did, Ms. Simpson, did we
not .

MS. SIMPSON: Okay.

THE COURT: So sustained. If you would maybe move
to a différent area.

BY Mé. SIMPSON:

Q. Well, you were talking about this on the test
results or on the testing, the mouth alcohol section.
How do you create or recreate mouth alcohol to get it
to show that it's, to get it to register?

A, We have two methods. One method is a very
simple and quite crude methed. And you simply take a
cotton wool bud, dip it into -alcohol and. rub it on
ingide of the mouth piece you're using and you blow
into it. If ;t produces a profile that the ingtrument
geeg of é very fast rise in alcohol, then a very rapid
fall off of alcohol, and that isg picked up by the
instrument and is analyzed as meuth alcohol.

We prefer to use an option where we use
basically two simulators. And we have one simulator to

high alcohol value and another one at a more normal
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value, typically arouﬁd 08.

And what we do is, we start blowing sample
into the:instfument in the subject test méde, where
it's asked for the subject to blow, and we blow
initially from the high standard, vapor ethanol
standard. And then wé switch over, use a simple
direction switch, direction tap to the lower standard.
S0 we create the same high initial profile, dropping
off to a more normal profile.

Tt tests the infrared section of the
instrument. The instrument has two specific sensors.
It's called.an EC/IR, EC stands for electric chemical,
IR sténdé for'infrared. The infrared senéor is used to
detect the presence of mouth alcohol, that's its
primary role. The electric chemical sensor, also known
as the fuel cell, is ﬁsed to determine the value of the
sample that is to be analyzed.

Q. When a subject is being tested, and is there a
time limit on how long they have to_produce a sample in
order for it to be read by the instrument?

A. Typically, and Illinois uses the norm, you
have three ﬁinutes in which to provide a successful
éample. ZThat‘is three minutes from the méssage, please

blow, appears to when the inatrument will
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automatically, no successful given in those three
minutes, the instrument will automatically abort the
test seguence and print out an associated message.

Q. and do you know, is there a software design to
say what the problem‘is or“hdw does 1it rééognize ==

A. It says insufficient sample.

Q. - Does 'that then constitute a refusal in the
instrument?

A. It depends. I believe in Illinecis it does
constitute a refusal. T don't know.

THE CQURT: Ms. Simpson, stop, stop, stop. Aren't
we kind of going a little bit in the wrong direction?
I'm not concerned about what's a refusal, are you,

Ms. Simpson? Are you really concerhed about this?

M&. SIMPSON: Yes, your Honor. The reason I'm
c&ncerned is because we had testimony from counsel's
witness that one of the:instruments that had six or
gseven refusals in a row, that it would appear that
there's a problem with the instrument that they didn't
recognize. And so what I'm trying to find cut is
whether, for the court, whether it'1l1l only show it as a
refusal or will it show it as an insufficient sample?

How does it document that?

THE COURT: Well, the machine never gays refusal,
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does 1t?

MS. SIMPSON: That's what I wanted to find out.

THE WITNESS: I'm sorry --

THE COURT: Does it, Mr. Evans?

THE WITNESS: May‘I explain?

THE COURT: Well, you can. But the machine, 1f you
don't blow in the three minutes that are allowgd on the
machine, the machine doesn't say refusal, does 1t?

THE WITNESS: There is an option by which during
thatvthree minutes, if the“officer decidéé the subject
has refused --

"THE GOURT.: He can print it. But the machine on
its own is not going to say, refusal?

THE WITNESS: Well, no. What will happen, Judge,
ig that the officer, if he presses R during.that three
minutes, the instrument will then abort the tesgt and
print out test refused.

THE COURT: Right.

THE WITNESS: Tf, again in that three minutes, the
sgbjéct has three atﬁempts“aﬁd doesn't gi&e an
acceptable sample, it will print out insufficient.

THE COURT: Ingufficient sample, righﬁ.

THE WITNESS: If they don't provide an acceptable

gample in the three minutes, it'll print out time out.
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THE COURT: Okay.

THE WITNESS: Sc there are three potential messages
that indicate that, for whatever reason, a sample was
not provided during that three minuté seguernce, an
acceptable sample.

BY MS. SIMPSON:

Q. 'Doesythat indicate that there's é problem with
the instrument, and that it should be taken out, or
checked for problems?_

A. In the case of the time out and test refused,
no, because those are just what they are, insufficient
sample. As an engineer -- as an operator, if the
operator observed the subject genuinely blowing and
given what looks like an acceptable sample, I think,
and it needs to happen repeatedly, there could be a
problem. I£ could be that the flow semnsor is faulty.
| | ‘tAnd if that were the case and it.repeatedly
happened, it would in my opinion be worthy of
investigation by a brgath alcohol technician, maybe

subsequent repair investigation at the Intoximeters.

Q. What's the purpcose of the 20 minute waiting
period?
A. The 20 minute wait period is almost universal.

It's to allow for the elimination of potential mouth
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alcohol c¢ontamination in the upper respiratory tract.

When a subject has just finished a drink, the
upper, the mouth and the upper respiratory tract has
raw alcohol in it, typically around 5 percent from a
beer, or if he's drinking spirits, maybe up to 40
percent. That can elevate the reading seen by the
instrument.

By allowing a 20 minute wait, you're allowing
the ethanol, which is a highly volatile chemical, to
evaporate from the upper respiratory tract in the
mouth, so it has no influence on the result.

The result you're looking tc analyze, the
gsample you're looking to analyze must come from the
deep lung air into where the other, all the air is,
where the blood and air are in close intimate contact.
That's the air you want to be identifying and taking,
analyzing the value for ethanol. You do not want this
upper respiratory tract with that so.

In scientific papers that I've seen, and there
are many out there I have to say, typically mouth
alcohol is eliminated in anything from 10 to 12
minutes. And it is very typical that most
administrations, most states will allow 20 minutes,

which is more than encugh time for the elimination of
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mouth alcohcl effect.

Having said that, equally the instrument is
designed and has this mouth alcohol.detection system as
wellg So you have twb levéié, you have é‘wait
observation period nil by mouth, and then you have the
mouth alcohol detector as well. So they Both work to
prevent this potential for this contamination effect in
the results.

Q. If someone were to continually blow into the
instrument, just had rinsed their mouth with mouthwash
or with alcohol or gsomething and they did it on a
repeated basis, does that cause any damage or does it
cause any problems with the accuracy of readings after
that?

. A, No, no. I mean first and foremost, if they
did that; typically our instrument, and I have to say
most ingtruments or all instruments that I know of that
are out there would detect mouth alcohol for a
sigﬁificant period of time repeated tests.

And then when mouth alcohol has been
eliminated, has evaporated out, then and only then if
the mouth alcohol detection would say this is an

acceptable sample.

But as I say, if you typically allow 20
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ﬁinutes,tacéofding to the papers I have séen,
scientific papers by numerous different sources, mouth
alcohol effect is zero typically in the order of 10 to
12 minutes. And then there's no chance of it after 20
minutes.

I personally have done these tests, and, vyes,
that's very much of the order of time. So 20 minutes
is a safe time scale to allow evaporation of alcohol
from the breath.

Q. "ff‘thé instrument does not get a zero for the
air blank, wiil the instrument conduct a Eest?

A. it will not.

MR..RAMSELL: Objection, asked and answered.

THE COURT: Overruled. The answer will stand.

BY MS5S. SIMPSON:

Q. What types of problems with the instrument
would cause the instrument to take itself out of
service?

A. If there were a problem with the set solenocid
or sample sélenoid of the fuel cell sampling system, it
Qould noL také itself out of operation, ié would
prevent a test being completed. That is, it would
start the test. But when it came to operate the set or

the samples solenoid, it would detect a malfunction and
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then abort a test.

If there were an erratic signal from the
infrared sensor or the fuel cell sensor, it would sense
that at the start of a sequence. Because at the start
of every sequence, breath test sequence when you've
entered the data in, the instrument then looks at
certain parameters of certain sensors on the system.
And those gensors in the system must comply to within
certain parameters before it will allow it to progress
to the next stage, before it will even allow it to draw
an air blank, for instance. 2aAnd one of those would be
the basis of the infrared sensor. The other one would
be the basis of the fuel cell sensor.

The other test would be, what is the status of
the position sensor, which is a subset of the sample
golencid, set solenoid.

Then in addition to that, it would be looking
at the status of the critical heater temperatures.
There are a sequence of heaters in the system which
maintain the sample system and the sensors at a
constant temperature. If they are cutside the preset
temperature limits, the instrument will give it a
message which regulate in temperatures is-'a typical

messadge.
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S0 there are a sequence of checks and balances
that the instrument will carry out on itself to prevent
a test being completed. Now, these might héppen during
the sequence and it would pick those up during that
seguence.

Q. Does the instrument perform this series of

tests each and every time before it is used to be

tested?
‘A.... .Absolutely, ves.
Q. Do you know whether there is an éxact amount

of test, number of tests that the instrument will store
before its memory is full?

MR. RAMSELL: Objection, asked and answered.
They're now in the number of gigabytes, how much data
for each test. We went through that.

THE COURT: Sustained.

MS. SIMPSON: I have no further‘questions, your
Honof. o o

THE COURT:.. Cross, Mr. Ramsell.

MR. RAMSEILL: Judge, at this time then I need to
raise, I made two requests of Miss Easom during the
time between this witness's last -- I mean to
Ms. Simpson between this witness's last tesfimony and

today requesting that the supervisors and
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administrators' manuals for this machine be delivered
for the purpose of cross.

THE COURT: I thought you had that worked out.

MR. RAMéELL: No, we didn't work it out. Your
Honor, oﬁ Wedﬁesday -~ I don't recall thellast time
this witnéss was here, I think they were still playing
baseball. Last Wednesday the attorney general came
here to request that my request for these manuals be
denied. Your Honor said, if he has the manuals, bring
them on Friday, and your Honor would make that
determination today.

THE COURT: Right, as to that, okay. What else is
not resolved?

MR . RAMéELL: I just want the manuals.

THE COURT; Do you have the manuals with you,

Mr. Evans? Were you even told that you might need
them?

THE WITNESS: I was asked to supply manuals for
you, Judge.

THE COURT: Okay. Do you have any with you?

THE WITNESS: I have copies of the supervisor
manual .

THE COURT: . Okay.

THE WITNESS: And the descriptive manual.
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THE COURT: Okay.

THE WITNESS: and I brought them here under the
quite implicit understanding that you requested them.

THE COURT: Okay.

THE WITNESS: And that they were for your eyes
only.

THE COURT: Okay. Well, 'that was the understanding
the last time. But since that time the lawyers had
filed diﬁferent motions regarding production of the
manuals. . So what ie it you propose to do, we stop the
hearing while you read the manuals, Mr. Ramsell? I
know you have the supervisors' manual, right?

MR. RAMSELL: Yes. I asked for the administrators'
manual, as specifically referred to in his direct. We
know what manual that is.

THE COURT: Okavy.

MR. RAMSELL: I have the other two.

THE COURT: Right. So what are you proposing that
we . do right now?

MR. RAMSELL: Well, your Honor told them to bring
the administrators' manual that I requested.

THE COURT: Well he has it, right?

THE WITNESS: I have a supervisors' manual.

MR. RAMSELL: I don't want a --
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THE COURT: Stop now. One at a time, Mr. Ramsell.

MR. TRINH: Your‘Honor; if I could sbéak later.

THE COUET: I just said stop, one at a time.

"So what is it that you have with you,
Mr. Evans?

THE WITNESS: I have a supervisors' manual, and I
have a descriptive manual. I am not aware of an
administrator manual, I'm not sure what that means.

THE COURT: Okay. Well then stop right there. And
we'll take five minutes. And then you, Mr. Ramsell,
Mg. Simpson and Mr. Trinh, talk with Mr. Evans, see if
it'sbone in the same £hat ﬁé{s referringlgo. And if
it's not, then how it is that we're going to proceed
today, because for scheduling I certainly need to know
that, okay. So we'll take a few minutes and see what
it is that Mr. Evans has brought. You can use the
conference room. So my guess is 10 minutes.

MR. RAMSELL: Thank you. It won't take more than 5
frankly.

THE COURT: All right.

(Whereupon, a break was taken, after
which fhe f;liowing proceéaings were had
herein:)

THE COURT: All right, hearing in progress. A

Page 72




10
11
13
13
14

15

‘16 .

WA

18

19

20

21

22

23

24

brief recess was taken for the attorneys to consult
with Mr. Bvans regarding reguested material for today's
date.

What do we have to report then, counsels? You
want to state your name as you're addressing the court
pleaée.

MR. TRINH: Your Honor, Kheng Trinh. I'11 spell
it. K-h-e-n-g; last name T-r-i-n-h,.

Your Honor, I had filed a motion to gquash the
defendant's request for supplemental discovery. And
your Honoxr, in the words stated that, well you're not
going to turn this hearing into something that it
wasn't. And that was our main objection. That
Mr. Evans or anybody else shouldn't be subject to
either discovery or nondiscovery device and basically
an extension of an informal hearing.

- Your Honor then stated that, well Mr. Evans
could bring certain documents with him and that you
would decide today. But I believe the point being that
we shouldn't be turning this into what it shouldn't be.
And your Honor had chastised the parties when we did go
beyond the field in this case.

And the reguest for these manuals is just

that, we're going far beyond the issue presented here,
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of whether or not it's feasible for the Illinocis State
Police to print out these Shift F5s, or in the future
when the Illinois State Police does have the Intoxnet
all hooked up, to provide these printouts to defense as
a common ogcurrence.

THE COURT: Ms. Simpson, do you wish to add
anything?

MS. SIMPSON: Deborah Simpson.

Just briefly, your Honor. ' Part of the problem
is the documents that counsel is asking for have
information that is protected. It's information that
Intoximeters, it's their intelligence, it's their
privacy, it's their documented or trade secrets, how
things work, what they've done with their particulaxr
product.

And that's what he's looking for is for them
to turn over the codes that they used, the security
codes. He wants documents as far as how the instrument
is built, what it contains. He's asking for them to
give 'up what's protected under copywrite laws and
manufacturing, to turn them over in this hearing.

_And that is the other objection. Mr. Evans
did bring some material with him that is confidential,

but that hig company did allow him to bring out. And
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gome of it i1s what's reproduced when you buy the
instrument. But some of the material, it's theirsgs and
it's protected and they don't want to let it out. And
you can't blame them for that.

And T don't think that what they're trying to
keep as a t£ade'secret has anything that's related to
the issué of Qhether or not the Illinois étate Police
were required to download the memories before they
deleted it, or whether they were reguired to save that
gsomeplace before it was deleted, or whether it was even
information that should be produced. This is far
beyond.

The court had indicated that you wanted to get
a basic understanding of how the instrument worked,.
Mr. Evans is here, he's answered questions. He's more
than williné‘to continue answering gquestions until the
court isisatiéfied of what it is we're loéking for,
what it is the instrument is capable of and how it
works.

We also, if any of the material that he
brought for the court teo lock at, if you decided that
it ie discoverable and that Mr. Ramsell should get it,
we ask that it be just for this hearing, that it not

leave this courtroom‘and be turned back in to Mr. Evans
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&0 that it doesn't have any potential for being copied
and distributed someplace else.

THE COURT: Mr. Locke, do you have any comment?

MR. LOCKE: ©No, your Honor.

THE COURT: Mr. Ramsell.

MR. RAMSELL: Judge, we've just spent the last five
hours of this witness's testimony hearing about how the
machine works, what happens when it breaks down, who
cgn repair it, how it.can ge.repaired, whéther it
prints out- operator abort, whether if a certain error
occurs, Whethéf a test can still occur or not.

Unlike what Ms. Simpson suggests, I did not
ask for any source codes. Unlike her bold statement
that everything is a trade secret, frankly Qhat
Mr. Evans gave to me I can get on the street.

THE COURT: Well, your motion says production of
source codes, that's what it says.

MR . RAMSELL: You're reading the wrong thing,
Judgé. . o .

THE COURT:  Wailt, wait, wait. I'm reading the
Wrong thing. ‘It's your notice of motion says, 1I'm
going to be filing with the circuit court of DuPage
County the attached order to compel production of the

source code.
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MR. RAMSELL: Right. What I filed was an crder, a
finding of an appellate court for ybur Honor's
persuasive authority.

THE COURT: That 's not what the notice of motion

~says. It says; I'm going to file the attached order to

compel . It doesn't say, I'm filing a copy cf some
nonbinding advisory machine to assist me in agking for
compliance.

MR. RAMSELL: I told the attorney --

THE COURT: Mr. Ramsell, hold on. Hold on. I'm

addressing what her concern is. Her concern 1ig the
basis of the motion. It's a proper concern that the
blanket notice of motion says, order to compel. It

déesn{t say-anything about differentiating.

~And the reason I chastised, and I'm going to
say it again, is that, you know, on December 7, for
months of hearing, it's very clear what the scope of
the hearing has been. And I'm not going to allow
either side to expand the scope of the hearing by
adding on matters that occur to the parties as the
ongoing Hearing is being conducted. We're right to do
that.
We would never have any finality either to a

hearing, |either to a trial or either to an appellate

—
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court brief. Totally out of proportion to allow
parties as they're going on to then recennoiter or go
back to their offices and say, you know what, now I
want some different stuff, because that's not the scope
of the hearing.

The gcope of the hearing is discovery, what
I'm turning over, whether I'm going to tuxrn over the
requested F stop information and listen to the bases
fof ailoﬁihgvit or not allowiﬁg it. Not all these
other maﬁters.

And too, more significantly, I don't
appreciate from either side, I think I expressed that
two days before the hearing that witnesses coming in,
and I'm going to deal with an expanded motion now, both
the AG's motion to guash the discovery request, your
motion to, I don't know, it says compel production.

And by definition it is expanding totally .the scope of
this hearing. That's my concern.

_I'mvnot going to order Mr. Evans to turn over
some proprietary information, absent some showing of
relevance and necessity and supported by expert
affidavits in the industry, not just some witness. And
then in two days I'm going to order Mr. Evans to turn

all that ovexr, I'm not going to do that.
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So if that's what“wg're here forﬁ and 1f it's
not satisfactory what they've tendered to you, this
particular ﬁdtion is going to be bifurcated. I'm not
éoing to'alioﬁ proceedings, I'm not going‘to hear
argument about it.

It's stopping this court from getting finality
to the isaue before it, which is what's the scope of
the discovery request that I'm going to honor and also
the history of this machine.

I'm not éoing to have Mr. Evans pour through
now qt 4:00 o'clock in the“aﬁternoon, afpgr a day and a
half notice, and decide that I'm going to turn over all
of his company's proprietary information because of a
éhought gut,rénd I say thought out becausé that's what
it is, none of this was prefaced months age when these
began, a thought out occurrence thought, which is you
know what, now I want this stuff. I'm not going to
allow the hearing to progress in that type of manner.

Either for you or Ms. Simpson or Mr. Locke or
anybody else to say, you know what, something else is
occu;ring to me and I_like“tq add that tp(the hearing,
I like to just jam that into the hearing and that get
that resolvéd too. I'm not going to allow the parties

to do it.
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So 1f the material that you have that's been
tendered to you, if it'sg not satisfactory, I'm not
going to go into any other part of that hearing today,
that may or may not be relevant at some future hearing.
But not for the purpose of this heafing and not for
today.

~So-I'm not going to order Mr. Evans to produce
anything other-than what's been agreed to.preliminarily
between the parties. And if that's not satisfactory,
then we stop the hearing.

So tell me how you want to proceed.

MR. RAMSELL: First, I just want to straighten out
the record. Number one, and I told the attorney
general this three days ago, all I did was I filed an
order from Florida, which I thought was relevant legal
opinion that would be helpful to assist the court.

Wﬁen they_filed their motion to quash, I explained it,
I'm not- lecking for a source code.

The only thing I'm asking for, Judge, so I
apologize 1if you were misled, that's not my discovery.
I sent a letter to Ms. Simpson six weeks ago that said,
since Mr. Evans has testified, and I'm unable to
gsubpoena him. May I approach and show you what I sent

him?
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THE COURT: You may approach.

MR. RAMSELL: It says.

THE éOURT;‘ Do you want to approach, Ms. Simpson or
Mr. Trinh, one of you or both of you.

MR. RAMSELL: It's October 27. It says, since I do
not have Mr. Evans' address to subpoena him, please
forward this requesgst to his attention so these
documents may be made available prior to his testimony.
Filed a motion for additiocnal discoyery, not some
gsource code thing, which t@ey're misleading you on.
That's different. And I asked for the maintenance or
repailr maHUéls, Judge, six weeks ago.

1Then‘on November 8, when I came in to schedule
this matter on my own, I then sent a second letter to
Ms. Simpson. And it may be attached there when I
grabbed it. The second letter said, please be advised
this hearing has been set for December 9, and please
insure that Mr. Evans brings these materials.

There's nothing in my request, Judge, for
anything other than the ma%n;enance records. As I
explained to Mr. Trinh, when he showed up two days ago,
T told’him)rl tried calling your office and left
ééveral ﬁessaées when you filed your motién to guash my

request for a source code, that that's not. And had he
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returned my calls, when I saw him on Wednesday, I told
him in the hall, I'm not lecoking for any source codes.
All I want is the repair manual for the machine, the
one they give to the Illincis breath alcohol
technicians.

Becauge this witnegg, as yvou peinted out, is

discussing highly technical aspects of what these

breakdowﬁs were, okay. Judge, I agree with you 100
percent, that the point of this hearing was merely
about whether I could get the internal data, internal
memory of the machine.
But I didn't spend the last five hours with

Mr. Evans up here and talking for only about 10 minutes
of that devoted to that issue, and the remaining 4
hours and 40 minutes about how the machine works, how
it breaks down and how it gets fixed. I didn't ask for
prbpriéﬁafy.information, Judge.

| .I'm asking for the manual they give to the
public employees who fix the machine here, the
technicians if you will, the field employees for
Illinois. I'm not asking for patents or internal
secret documents or software codes or whatever

Mg. Simpson claimed.

I'm just asking for, where's the manual that
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they give to the State of Illinois police officer that
comes in, recalibrates the machine and does scome
infield service. They just spent five hours talking on
the subject. That's all I‘ask, Judge .

THE COURT: Well, is that commonly available? If
that contains that type of information, I wouldn't have
Mr. BEvans turn it over. When you say supervisor repair
manual, I'm not even sure exactly what you're referring
to. But if it doeg contain proprietary information,
and if Mr. Evans tells me that it does, I'm not going
ré‘have i?.tngEd over.

MR..RAMSELL:‘ I regpect. that too.

THE CQURT: And then supervisors' manuals,
administrator manuals and repalr maintenance and
service manuals for what? I guess for the State of
Illinois. I mean every single manual that they have?

Again, one, I don't know exactly what you may
be referring to, nor do I know that necessarily
Mr. Evans can deduce what it is exactly you're
referring to. However, if it relates again to
proprierary.information that is not commonly available
to the_pgblic, then I'm not going to order him to turn
it over, other than in the context as Ms. Simpson is

asking for a closed hearing where there be appropriate
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orders that they not be allowed outside the scope of
the hearing. But that's even without Mr. Evans having
an opportunity to tell me what it ig that you're
talklng about.

I mean that-s abo;tlas general as I can see.
All operators'~manuals, supervisors' manuals,
idministrator. I don't even know what an administrator
manual ig. And repair and maintenance or service
manuals for the Intox EC/IR, for what purpose? Just to
show me that, what, that I need the informaﬁion? For
what? To go through hours of testimony regarding how
it is a field person is going to repair the machine?

I mean that can be answered by I think, and
agaln for purposes of eff1c1ency of the hearlng, he's

the technlcal director, he's here. I mean ought to be

- able first,‘first, pefore I get into turning over

anything'else'in the context of this hearing, first
hear from the witness a general idea of what it is you
really want. And his comments and his statements to ue
about what it ig that's going to show me, as the trier
of fact, not you or not the curiosgity of Ms. Simpson or
Mr. Trinh or yourself, or Mr. Trinh or Mr. Locke when
we get all of this sgtuff out here. I'm not interested

in that.

|
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'i'm interested in, as a trier of fact, what
éll, one; is gﬁe information relevant; twé, is not
proprietary, is it relevant to determining whether or
not it's ﬁecessary to turn materials over. You know,
the parties have their own experts. and the hearing
ought not to be allowed to be proved up at the expense
of the other party to satisfy the possible, the
possible concerns or curiosities from‘the digcovery
standpoint of the other party, absent some strong
showing of relevancy in this case.

And the same notion I guess can be turned
égaiﬁst Ms . Méﬁurray, giving me all her piivate data,
which I was very protective. I told Ms. Simpson I'm
not going to allow her to get that. I'm not going to
order her to bring her stuff, the same I would not
order Mr. Evans on behalf of his company, unless
there's a strong showing of relevancy.

And I guess that because now having heard some

of the testimony regarding Ms. McMurray's exhibits, it

~could be fairly stated, well you know what, since I've

heard twb'conflicting versions of what this really
means, I want Ms. McMurray back, and then she can bring
me all of her private stuff and all her source code

information for now she analyzes it.
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But my point is, that is absurd. We're
getting endlesgs hearings on all sorts of gpeculatory
and possible information for pecople’s, I think,
digcdvery curiosity.

Ip!s nqt helping me in any way to determine,
you knowi from._the bagis of people who are studying all
the information of possible, pcssible issues. That
rurig contrary I think to the general prohibition
against discovery fishing expeditions, especially when
they're time consuming and expense consunming as they
are in this case.

And I'm most mindful of that and for the
interest of everybody, yourself, the State, Mr. Evans,
his cdompany, everybody elsé. So I think what we're
géing to do.~-- don't walk away, Mr. Ramsell.

MR. RAMSELL: Fine.
THE COURT: TIt's not fine and we're not done.

Now what I think is the proper procedure at
this point, 'as Mr. Evans is here, for crogs-examination
purposes. Now if you want to question him regarding
the materials you want in a context of a showing of
some relevancy and nonproprietary interests, and I

would consider or reconsider any request if I think

_that 'they are relevant. I'm not going to order him to
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turn this stuff over. This could have beén determined
many months ago in terms of the scope of the hearing.

MR. RAMSELL: I'm not to blame for that, Judge. Do
you see these courtegy letters.

THE COURT: I''m not blaming anybody.

MR. RAMSELL: I didn't come in 48 hours ago.

THE COURT: I'm not blaming anybody.

MR. RAMSELL: And then show, ha&e him show up with
no méterials. . - o

THE. COURT: .. Mr. Ramsell, I'm not blaming anybody.
I'm saying that 1'm not expanding the scope piecemeal
of the hearing based on the parties' anticipation of
what may be asked for next, that is not helping. It's
not assisting me to gét to the ultimate issue in this
cagse which I have to get to.

S0, Mr. Evans, if vou'd take the stand please.

MR. RAMSELL: I have a moticn to strike all of his

testimony that was not relevant diréctly to the

accesgibility of the internal memory, including 30

- pages-on ambient errors, how-it measures mouth alcohol,

what are the slope detectors. Everything that was
irrelevant for the last four and a half hours, Judge, I

move to strike it.

MS. SIMPSON: Then I move to strike his witness!'
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testimony as well. Because most of what we put on was
put on in response to his two experts. They are things
that took us far afield.

THE- COURT: - All right, both sides' motions to
strike will be denied.
‘ MR. RAMSELL: Thank you.

THE COURT: All right, Mr. Ramsell, you may proceed

.with questioning of Mr. Evans.

CROSS EXAMINATION
By: Mr. Ramsell:
Q. The data that I will refer to as data that vyou

can obtain through a Shift F5 procedure.

A. Yes.

Q. Can be gummarized into basically six
éétegéfiéé; kCategory 1, all certifications, correct?

A. ‘Correct.

Q. éategory 2, all service logs, correct?

A, That sounds correct, yes.

Q. Category 3, all subject tests, correct?

AL Yes.

Q. Category 4, all quick tests, correct?

A. That's correct.

Q. Category 5, all accuracy checks, correct?

A Yes.
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Q. And category 6, all calibrations, correct?

A. Correct.

Q. All right. And it would take generally a
matter of seconds to minutes for each of those, that
data to be downlcaded, isn't that true?

A. Can I just ask for clarification? Do you mean
printed out from the instrument or brinted out from the
Intoxnet data base? They are two separate sources.

Q. Downloaded to the Intoxnet base.

A..-.~To download all - that information-to the
Intoxnet PC base, data base, would take seconds.

Q. Okay, now let me narrow it down. You hook up
a laptop to the rear of an individual EC/IR instrument,
okay.

A, Correct.

Q. How long would it take for the laptep to
retrieve that datav?

X, Depending on the amount of data on there. Up

_to one minute to download all the data and store it

into the-data - base.
Q. Okay. And then in texms of printing it out
from a laptop, or the Intoxnet, which is like website

base?

A, No, sorry, it's not website base, no.
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Q. Server based.

A, No. It is from that specific PC. 1In the case
you've done a serial download, it will be to that
épeéifié\éc;‘ |

Q. VAll right.

A. That means you have to take it, connect it to
a printer and then go in, log into that sgpecific
instrument data base, select the data you want from
that instrument specific data base, create the report.
These are all matters of single cricks if you imagine.
And then produce a printout,

Q. I didn't even finish my question.

A. I haven't finished the answer. I'm sorry.

THE bOURT;‘ He's helping out, Mr. Ramsell. Giving
you all ﬁhe things that happen when you press the
button.

BY MR. RAMSELL:

Q. So, for example, on McMurray number 5, the 1,
2, 3, 4 pages that are attached, it would take
approximately how long for that to be printed out from
where ever 1t's being from the laptop?

A. Once it's in the data base in the laptop,
okay.

Q. Right.
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A. Let's assume you've done the action of
connecting and logging on and downloading. 8o ocnce
that process is done, you have it in the data base
then. 7You then need to connect, you need to connect to
a printer, if they've got a printer. with them. You
then go in, log into Intoxnet, select the instrument

you're looking at the reports, you want the reports of.

You then'go iﬁ, gselect within the Intoxnet options.

Imagine ﬁhat you're clicking on the files.

MR. RAMSELL: That's nonresponsive. My guestion
was --

THE COURT: Wait, wait, stop.

MR. RAMSELL: How long would 1t take?

THE COURT: Nc, no. To you it's not responsive
because maybe you don't understand exactly what he's
trying to tell you. It may or may not be to you.

But to him, in courtesy to Mr. Evans, you
ought to let him finish the answer first. Then if it's
not really what you want, then tell him what it is you
really want,. as opposed to what he answered you. I
think the witness, Mr. Ramsell, has been very patient
with all sides here, trying to candidly give you as
much accurate information as he can.

MR. RAMSELL: That's my third gquestion, Judge.
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fHE COURT: But Ilmeanhig's not fair'£o gsay to him
it's nonresponéive. So next time before you- -jump to
that, why don't you let him finish the answer first.

Go ahead.

A. So you would go through that sequence, again
several seconds each éequence. Then review'the report
to insure it's the report you want. Then you would
press the print button. That would be as long it would
take the printer to print it out.

And, of course, it's a function of how much
data'you're printing but. .it can take aélshort as a

minute, as long as 10 minutes.  But again, it's a

‘generalization, because it's a huge amount of data and

many opticns of which you can select.
I'm sorry if I can't be as specific in my
answer more than that. »

BY MR. RAMSELL:

Q. How much time would it take for the data on
four pages on number 5 to print ocut cn a standard
printer from a laptop?

A. It would be é few.ééconds.

Q.- - Thank you. In the year 2000, isn't it true
that the Illinois State Police had in their possession

the Intoxnet software, which gave them the capability
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of downloading the internal memory of each Intox EC/IR
2-A PC, yes or no?

A. I den't absolutely know the date in which
Intoxnet that was supplied.

d. Did it have 1t in 'the year 20017

;A',_ Tt was arpund 2000. I cannot say with

certainty what. date.

Q. Either 2000 or 20017
A. Around that time.
Q. And then the ‘remainder of your answer would
be, yes?
A Yes.
Q. Okavy. The only equipment that they would be

missing would be the actual PC or laptop. You did not

supply that, correct?

(AT ”Wevdidknot supply that.

Q.. iokay.‘ A telephone.cord, did you.not supply
that?

A. Mot a telephone cord. A serial cable.

Q. If you want to use a modem, you need a

telephone cord, you said that October 27.
A. No, no. I'm sorry, let me explain again. If

you're connecting directly from a laptop to the

instrument, you use a serial connection. If you're
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‘¢ornnecting remotely via the instrument's internal

modeﬁ, yéu‘ll”use a telephoné cable pluggéd into the
modem connection.

What you just described to me just now, or at
least I understood you describing to me, was the serial
connection where you go physically with the laptop to
the instrument and connect gerially. And I was Jjust
trying to be correct in telling you‘that it's a serial
cable that vyou connect to the back of the instrument
when you take the laptop to the instrument.

MR'. RAMSELLr May I finish my question, Judge?

THE COURT: Sure.

BY MR. RAMSELL:

Q. A telephone cord, a standard telephone cord,
if you wish to download by modem, correct?

A. Correct.

Q. Or a standard serial cable, 1f you wished to
download directly to a laptop, corrgct?

A. Correct.

o. Thank vou.

THE COURT:  Readily available at Radio Shack.

THE WITNESS: Correct.

BY MR. RAMSELL:

Q. . Now the Intox EC/IR, when you submitted it to
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the National Highway Traffic Safety Administration for
approval, more particularly I would have believed it
would have been Art Flores of Volpe‘National
Laboratory, Cambridge, Massachusetts, right?

A.  Correct.

Q.. ~Okay. - Well, when you submitted the machine to
him to get it approved by the federal government to
place it on the conforming products list, would you
agree that yvou made all of the internal memory
accesgible to the federal government in their
evaluating your instrument?

A, No.

Q. They could not accegs the internal memory of
your'machine?

A, No:

Q.o -All eight.  Then let's ask it this way, did
you provide to the federal government machines that
they could test for accuracy and reliability, yes or
no?

A. Yes.

Q. And did you provide to the federal government
the password or pass code in order for them to access

the Shift F5 function of the EC/IR?

A. May I explain sométhing before we go further?
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MR. RAMSELL: No. May I ask for an answer of the
guestion please?

THE COURT: Well first of all, can you answer the
direct gquestion first?

THE WITNESS: I can't answer the direct guestion.
I wigh to explain why.

THE COURT: Well, then you can explain why, if you
can't answer it directly.

A.  When the instrument was submitted to the Volpe

..Genter, I was not an employee of Intoximeters, so I

cannot speak to what did or did not happen then.
I can speak to what the conforming products
list and the model tests specification calls for.
MR. RAMSELL: All right, I think he's answered my
gquestion. He doesn't know.
THE COQURT: All right, thank you. Go ahead.
BY MR. RAMSELL:

Q. Let me ask you this. When you sell this

machine, the EC/IR, vyour company sells it, do they

‘mention‘to the potential customerg the feature of Shift

F5 as a feature, yés or no? Is 1t on the sales
literature?
A I believe it's on the saleg literature, ves.

Q. All right.
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A, If you ask me if T sold itf no, I don't sell.

MR. RAMSELL: I didn't.gsk him that, did I, Judge?

THE COURT: Well, he's trying to interpret your
queStibning:‘ You use the word sell, when you sell.

MR.“ﬁAMSEﬁL: Your company.

THE COURT: Well, I think Mr. Evans is trying to
make it clear to you and to me that he doesn't
participate in sales marketing.

MR. RAMSELL: I'1ll withdraw the guestion then and
I1'11 rephrase it.

THE COURT: All right.

BY MR. RAMSELL:

Q. When your company sells this instrument to its

“eustomers, isn't it true on its advertising it mentions

£hé Shif£.F5‘éé one of the functions on iﬁs sales
literature?

A. Yes.

Q. And would you consider the retrievability of
the information that function that the EC/IR has as an
added value of the instrument?

A. Yeg, it's a feature.

Q. And why is iﬁ a fgg;ure? Why wpgld you
consider it a feature?

“THE COURT:  T'm not interested why it's a feature.

Page 97




10

11

12.

13

14

15

16

.17

~18

19

20

21

2.2

23

24

You don't need to answer that question.

I think you're getting way beyond relevancy.
It's no concern to me whether it makes it more
marketable, less marketable that somebody can get or
collect different kinds of data.

The issue gtill is and Mr.. Evans, 1f you
recall, Mr.. Ramsell, does not disagree with you about
the informa;ion may be turned over.

<I£'é just a question is, his only thought was
whether ér not- it would be potentially helpful to give
you or any other defense attorney ghift F or other
shift information. He didn't believe it was

particularly helpful. But he wasn't opposed to doing

‘it under the proper circumstances with any proper

controls. I think that's my recollection of Mr. Evans'
testimeny.
Is that correct, Mr. Evans?
THE WITNESS: That 1is correct.

THE COURT: He's not biting anybody from getting

the information. His only question was whether or not

it was, one, it would be particularly productive to a
person who wanted it. And he's not gquibbling with it.
Hig only concern from his position as

technical director from the company, he's not taking a
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position opposing or not opposing the turn over of any

of his data. So he really hasn't supported either side

}iﬁ that particular request. He hasn't taken, I think

he . has nqt_taken‘any biased position one way oY the
other about who gets that information. And that's
really what we're here, is what kind of information are
you going to get. Are you going to get that shift
information. It's not, really at this point it does
not seem to be of any real concern of Mr. Evans whether
or not a court ordexr has it turned over.
Am I right or wrong, Mr. Evans?

THE WITNESS: Yes, absdlutely correct.

THE CQURT=,7A11 right, go ahead, Mr. Ramsell.

MR.. RAMSELL: May I have 30 seconds please?

THE COURT: You can have more than that. Take
whatever time you need.

THE WITNESS: Judge, excuse me. May I --

THE COURT: You can't say anything to me. You got
to wait, Mr. Evans.

THE WITNESS: I apologize.

MR. TRINH: Your Honor, if the witness can get a
cup of water.

_THE CQURT: Sure, you can get Mr. Evansg some

nourishment .. .-
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THE WITNESS: Thank you.

MR. RAMSELL: Male proceed?

THE COURT: Sure. Thank you.

BY MR. RAMSELL:

Q. During the first day of your testimony you
mention that there were four critical temperatures

involved with the EC/IR. Do you recall that category,

topic?
Al yes.
Q. One of them you gaid was the breath hose?
A. Correct.
Q. You said it's set at 40 degrees centigrade,

correct?

A. Correct.

Q. You told us that for every one degree
centigrade of variation in theory it could change the

regsult by six percent?

AT I'"did not say that.
QL‘ :Whiié‘I'm lboking for the answer'to that.
Here we are. You said there's a sensor for the breath

hose temperature?
A. Correct.
Q. And vyou said if the breath hose temperature

was off, the machine would shut down and not work?
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A Coxrect.

0. Doesn't that depend on what you've set the

parameters for the breath hose temperature to be?

A. .Correct.

Q. So it's not 40 degrees ad infinitum, it will
shut down based on what the parameters are that are set
into the settings of the ingstrument itself, right?

A, Correct.

Q. So what are the settings for when an
instrument will shut down in Illincis? So 40 degrees

plus ,or minus what, within what, one degree, two

degrees?
A. My memory serves me correct, it's plus or
minus ~- it's one or two degrees. I cannot remember

exactly which because different systems are set at
slightly different parameters. I believe it could be,
it would be plus or minus two degreeg on the EC/IR one.
Q. Okay. So for every degree that the true value
ig off from 40 degrees centigrade for a breath hose,
what impact does that have on a true ethanol result?
AL None.

Q. Now, you also said that there's a temperature

setting for the infrared system, correct?

A Correct.
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Q.

And you told the Judge that if that

temperature setting was a problem, the machine is

capable of aborting itself?

A.

That's right. The same message as 1f the

breath tube or any of the heaters are out of

gpecification is regulating temperature.’

;Q.
test?

A

Q.
infrared
that are

A.

Q.

And it'1ll abort, won't take, it won't print a

Won't print out a test.
Now isn't it true that the temperature for the

system will only abort based on the parameters

Correct.

Can I finish please.

MR. RAMSELL: May I start all over again, Judge, so

the record is cleaxr?

THE  COURT: Sure, you may:

BY MR. RAMSELL:

Q.

Tan't it true that the infrared system is also

set up so that it only aborts if the variation in the

“temperature of the infrared system exceeds the

parameters that are entered into ite

A.

Q.

Correct.

What is the parameter or degree of variation
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that the infrared gystem temperature is set at before

it . would actually abort?

AL T ‘canfiot --

Q. Plus or minus how many degreesg?

A. Plus or minus typically two.

Q. Two degrees centigrade?

A. Centigrade.

Q. And does a change in the temperature of the

infrared system have any impact on the ethanol, the
accuracy of the ethanol result, even to the glightest
degree, yes or no?

A..... L cannot answer that yes or no. I need to

Lexplain my answer.

Q. You gaid the fuel cell also --

THE COURT: Do you want the answer, because I'll
let him explain, I can do that.

MR. RAMSELL: No. I'll get to that in a second.
I'm coming back around, Judge.

THE COURT: All right.

BY MR. RAMSELL:

d. You said the.fuelncéll also hasvé critical
temperature, disn't that true?

A, Correct.

Q. And that fuel cell hag a sensor on it also,
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isn't that true?

A Correct.

Q. You told the Judge that if there's a problem
with the temperature of the fuel cell, again the

machine will abort and not print a result, isn't that

correct?
A. Correct.
. Q. ‘But isn't the temperature of the fuel cell

also set with parameters so that it only aborts if the
temperature exceeds a‘certain set variation?

AL Correct.

Q. What is the plus or minus variation for the
fuel cell before it actually would abort and not print

a result?

A. Typically plus minus two degrees.

Q. Centigrade?

A, Céﬂtigrade. All in centigrade by the way.
é.‘ \Aﬂd'if it varies but it's less tﬁan two

degrees, the machine will not abort, isn't that
correct?

A, Correct.

Q. The machine will not even print if there was a
variation in the fuel cell temperature, isn't that

true?
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A. v True.

Q. 1Same\with,the infrared system, if the variance
in the actual targeted temperature is within plus or
minus two degrees centigrade, it'll print a result with
no abort or malfunction printing out, correct?

A. Correct.

Q. And does the machine record that there was, in
fact, a variation of temperature of the intended target
if it's within that plus or minus two degrees
centigrade?

AiH vM§y‘;.exp;ain or do you want to know?

Q... ..I'11 have him answer that ocne.

THE COURT: If you can't answer it directly, then
you can explain.

Al The tolerance, the instrument is designed to
cgperate accurately within the tolerances allowed in the
heaters, that is the reason you have a tolerance.

There is no heater control system in the world
that will keep any device component sensor at 40

deégrees without a tolerancé. ' So the art 6f the

désign =5

MR., RAMSELL: . Judge, I apologize, but .I asked him
whether it would print the variation. He's defending

something totally off target.
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THE WITNESS: I'm sorry, I apoclogize.

THE COURT: So the answer is, it doesn't print a
variation until it's an error that's over the
outside --

fHE WITNESS : Outéide ghé design toléfances of the
instrument,'thét‘s~correct.

THE CGOURT: Right.

MR, RAMSELL: And I move to strike the remainder of
his statement as nonresponsive to whether the machine
prints that there was a variation.

THE COURT: All right, motion to strike other than
the material necessary for the answer to the gquestion
will be stricken.

MR. RAMSELL: - Thank you.

ﬁY MR. RAMSELL: . “

Q.- When-the -breath hose has a variance in the
two degrees centigrade, will the machine still print a
result without aborting?

A. Cofrect.

Q. And will the breath ticket record that the
actual breath hose temperature was different than the
intended 40 degrees target?

A. Without explanation, I can't answer yes or no.

Page 106




13

14

15

16

17

18

.18

=20

21

22

23

24.

kQ;‘ Doés‘it pfint on the breath ticket for the
person wﬁo blew that the breath hose was aifferent than
40 degrees, if it was in fact 41 degrees centigrade,
yes or no?

A, I cannot answer 1t with a straight yes or no.
There is no printout of any temperature on the ticket.

Q. Well then the answer is, no, it doesn't print
it, dsn't that true?

A. You were inferring there was a temperature on

-the ticket.

Mé.”ﬁAMSELﬂ:’-Judge, I'd ask the witness be
adﬁoniéhéd to stay with my questions, it'é cross.

THE COURT: I understand, but he made a statement
that he believed that you were inferring. It'll stand.
Next gquestion.

BY MR. RAMSELL:

Q. Now, you saild the internal simulator tube is

the fourth critical temperature of your instrument,

correct?
A Correct.
kQ.' ‘Again, the internal éimulator tube has an

intended temperature target, correct?

A. Correct.

Q. What is that, what's in the number?
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A. It's 40 plus minus two degrees. Typically --

Q. So the intended target ig 40 degrees
éentigrade, and if it has a variance of plus or minus
two degrees ceéntigrade, it will still print a result
without abortihg, is that a fair statement?

A, iFair.statement, yes.

Q. And the breath ticket for that individual
would not note that the actual temperature of the
internal simulator tube was different than 40 degrees
centigrade, is that a fair statement?

A. Yes.

Q. Now you said that water base simulators have

some inherent issues, they're temperature sensitive,

corréct?
A, Correct,
Q. ~And.there's a six percent per degree

centigrade variation in the ethanol standard issued,

correckt?
A. Yes.
Q. That ig if you have a .100 solution at 34

degreeg, it will give you .100, correct?
A. If it's a .1 at 34, it will give you an

ethanol vapor of .1 if it's correct.

g. However, if it's at 35 degrees, it will give
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you & .106, six percent higher reading, correct?
A Correct,
0. So-you sald temperature control is critical,

isn't that correct?

A Of the --

Q. Yes or no?

A. No, T cannot answer that without explaining.
Q. Now - are flow rates --

THE .COURT:.” Well here, wait, wait. Stop,. stop.
geéa@éé iﬂwgﬁﬁzit fairly understood for myself.

AI take temperature control to be critical,
meaning if the machine is not performing within the
gpecified parameter ranges of plus or minus . two
degreesg, then it is critical. If it is performing and
there's no indicator that it is not within plus or
minus two degrees, then it's not critical, 1is that a
fair statement or not, Mr. Evans?

THE WITNESS: That's -correct.

THE COURT: ' All right. You can ask him about that,
bégapsé ;’wan#wto be sure that I;m unders;anding what
the witnéss_states when he states that it can or cannot
be critical. Because as the way I stated it, I believe
that he would agree with you, Mr. Ramsell, that it

could be c¢ritical, if it's not within these parameters,
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MR. RAMSELL: I bglieve‘six percent is critical, my
clients. do. I understand your position.

THE COURT: No, I don't disagree with you. Just
faf ;¥gﬁ%entgéﬁrboses, i'm nét disagreeiné with you at
all. I'm just understanding what the witness's
assertion is when you ask him, is it critical or not.
Not that it has no meaning or relevance that there
could be a six percent variance, Mr. Ramsell. I'm not
disagreeing with you.

MR. RAMSELL: Judge, I was merely trying to ask him
whether he, under oath, gald, so temperature control is

critical. I'm reading from it. He said he can't

answer that, yes or no.

THE COURT: Go ahead, next guestion.

BY MR. RAMSELL:

Q. Did you ever say flow rates are critical?
A. Yes.
Q. Now, what effect does flow rate have on the

Intox EC/IR's analytical functions?

A You must supply a minimum flow rate to the
EC/IR for a breath sample to accept it.

Q. And what is that minimum flow rate?

T A, Typically 12 liter per minute.
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Q. I'm sorry, what?

AL 12'liters pef minute typically.

Q. And when would the instrument abort on the
flow rate? What is the parameters that are set for
that?

A. If the flow rate drops beléw 12 liters from
it, it wiil, before a.miniAuﬁ volume haslbeen reached,

it will. abort .the test. The instrument flow sensor and

Cfirmware is ‘désigned to obtain an acceptable sample

through expiration of the subject's breath into the
instrument.

Q. Now, would ydu agree that anything‘that will
cause your EC/IR to abort would by nature impair its
ability to quantitate a breath alcohol concentraticn?

A. Sorry, could you repeat that.

MR. RAMSELL: Could I have it réad back?

THE COURT: By whom? Just restate the question, or

-you don't.remembexr the full guestion.

BY MR. RAMSELL:

0. would you agree that anything that would cause
the EC/IR to abort would also impair its ability to
gquantitate a breath alcohol concentration?

A, If an instrument aborts a test, there is no

quantification carried out.
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1 g. ‘8% what is your answer, yes or ho, do you

agree with me or not?

o o AT disagree with you.
4 0. 8o what --
5 THE COURT: Wait here, so I understand the
6" |" question. Sorry to interrupt you, but I need to
7 understand it more than you, Mr. Ramsell.
8 If it aborts, it's not quantifying anything?
S THE WITNESS: Cofrect.
10 ‘ THE COURT: It's not performing a test, right?
‘11 THE WITNESS: Correct.’
hiE ; '<‘iHE CQURT:' go if it aborts for reason A, whatever

13 that. .reason.may be, if. it's breath, =sample,

14 temperature, whatever, it doesn't mean it's incapable
15 of quantifying on the next test if it's correctly
16 administered, would that be correct?
17 THE WITNESS: Correct. As long as the parameters,
18 designed parameters of operation and the design
19 parameters of the sample to be delivered meet those
20 design parameters, then it will be acceptable.
2L “ THE COURT: Now if I kiow as an operator that it's
' 224"ebo;ting eeceuee of a gpecific reason, that's a
23, differentmanswer,then. If I know.it's not regulating
24 the temperature or the sensors properly and continues
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to abort, then I can say with a reasonable degree of
certainty this machine is not going to be able to
quantify properly because I now know it's not
functioning properly?

THE WITNESS: Correct. .

THE_COURT: Would that be algo a correct statement?
TﬁﬁlwiTNasé:; That would be correct. 'It would
never reéch a state in which a sample would be accepted

and quantified.

THE COURT: All right. Go ahead, Mr. Ramsell.
Thank you.

MR. RAMSELL: Let me repeat my question.

BY MR. RAMSELL:

Q. Wouldn't you agree that anything that would
cause your. instrument to abort would, in. fact, also be

impairing its ability to guantitate a breath alcohol

concentration?

A. ‘You'll have to be more specific than that.

Q. Okay.

MR. RAMSELL: Judge. --

THE COURT: Well, he's saying he disagrees with it.
MR. RAMSELL: Why so?

THE COURT: Because if he's saying you have to be

more specific, it's a generalized question. If it
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aborts’, it‘éan"t'qUantify. He's not agreeing with you.
7 iHe'é‘ﬁeiling you he needs more sﬁecific
information, that's the way I take the witness's
response.
Now if it's wrong, then tell me I'm wrong,
Mr. Evans. Is that the way you're taking it or not?

THE WITNESS: You're correct, that's the way I'm
taking it.

THE COURT: All right.

BY MR. RAMSELL:

QL 'Ali'right. So if thé machine is aborting, it
%ighﬁJétgll éﬁdthe same time gquantitate the breath
alcoheol concentration of the gubject?

A. I just said it did not. I'm repeating my same
angwer.

MR. RAMSELL: Are we talking riddles here, Judge?

THE COURT: No. I understand what he's saying, and
that's amazing to me. You may be mind melding with him
l1ike, I don't know, like in Star Trek. But I

understand what he's saying to me, and he's answering

“my ‘guéstions. "And I don't know hearly as much as you.

Tf I'ask’him a queétion, he answers me in the way that
I expect him to answer it, which for me ig gatisfying

my intellectual curiosity about how this works.
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Now if there's a different type of curiosity,
I'm not aware of what it is. But to me he's explaining
himgelf quite c¢clearly.
. éY MR . RAMSELL:

Qp‘ _Doeés.mouth. alcohol affect the analytical
performance &f ‘an instrument?

A. No.

Q. Would it affect its ability to guantitate the
breath alcohol concentration of a subject?

A. It would not take a breath alcohol sample of
the subject to quantify.

Q. So is it affecting the ability of the machine
to guantitate a breath alcchol concéntration?

A. ‘There;s ne éamplehtﬁ quantitate;.so it is not
a.gquestion. .

O, TAll right, let me break it down. Ability,
let's do it this way. Would mouth alcohol affect the
machine being able to guantitate correctly a breath
alcohol concentration?

A. If mouth alcohol were present, it may
influence the result. I use the conditional word may.

There's a mouth alcohol detector in the form
of the infrared sensor that would detect mouth alcohol,

then, therefore, prevent the fuel cell sensor taking a
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sample'té gquantify it. So if mouth alcohol, and I toock
by vour guestion if mouth alcohol was detected by the
instrument, -it would abort the test. No sample would
be taken by the primary sensor, and therefore,
gquantitative sample would be produced.

Q. And the machine would no longer be able to

gquantitate a true breath alcohol concentration?

A. For that sample.
Q. Okay. Yegs or no?
VkA; ’MF§£ ﬁﬁét sample, yeé.
0. iAll right. So if there is mouth alcohol

detected, would that affect the EC/IR's ability to
guantitate that breath alcohol concentration, yes or
no?

MS. SIMPSON: Objection, asked and answered.

THE COURT: Well, here.

MS. SIMPSON: He just answered it.

THE COURT: - Stop, stop, stop. I think he answered
it anyway. .. If.the machine could do it, which he's
égyinérit’woﬁ{p, but if it could, it would quantify an
artificiélly inflated number of alcohol because of the
presence of mouth alcohol. But the ﬁachine ig desgigned
to not even-attempt to do it if it detects mouth

alccochol, yes or no?
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1 THE WITNESS: Completely correct.

2 THE COURT: But I'm missing the point. I don't
3 understand. Again, if I'm understanding‘him before
4 | vyou're even finished, then you know, I don't know, I

8- | don't ‘know why “that is: ~But go ahead.
3 BY MR. RAMSELL:
7 Q. All right. Are you familiar with the status

8 codes for the EC/IR?

‘9 A, Yes.
10 0. Tn Illincis is there a statusg code for time
11 out?

" 12 A. There are status code, may‘I explain 1f it's

13 aéceﬁtablé?

Q.. Well, then let me withdraw the question so I

15 can’ makesure

16 What are status codesg?

17 A. Status codeg are either abbreviated statements
' ,ié or messagesithat may appear on the display and on the

19’ printout of the insgtrument during a subject sample when

20 something, an error of some sort is detected.

21 Q. Okay. Does the Illincis software program for

22 the EC/IR have status code for a time out?
2B A. Time out, correct.

24.1.. Q. Do -they have one for high blank?
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A. Correct, high blank, ves.
Q. ‘Would a high blank affect the ability of the
instrument to proceed with guantitating a breath

alcohol concentration?

A. Yes, it would prevent the instrument

continuing. It has to have a successful alr blank.
Q. Is there a status code for operator report?
A. Yes, test refused - - escape, théfe's an

“operator abért; ves.

Q.' tAny‘@éy the operator‘wants to, he can cause
the machine to abort somehow?

A. During the test cycle after the data entry by
pressing escape, he can then generate abortbof the test

procedure and it's notified as an operator abort.

0. Ts there a status code in Illinois for mouth
alcohol?

AL Mouth alcohol.

Q. Is there a étatus code in Illinois foxr RFI?

AL Por-RFI, no.

Q.i Tislﬁﬁéré.a status céaé.ih T1linois for set
golenoid?

AL Correct.

Q. If there was a status code showing or if the

set solenoid error occurs, does that affect the ability
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of the EC/IR to proceed with guantitating a breath

alcohol concentration of an individual?

A. There's a set solenoid error will abort a
test.
Q. How about is there a status code error for

gample solenoid?

A, Correct.

Q. And would that, if that error were to occur,
would it affect the ability of the instrument to
gquantitate a breath alcohol concentration?

A. It would abort the test.

Q. And thereby affecting it, wouldn't you agree,

impairs its ability 100 percent?

‘A.N (An érror has been detected'and thé instrument
is desigﬁed to stop its procedure, that's how it's
deagigned.

Q. And would you agree theré's a status code in
Tllincis for accuracy check failure?
A Correct.
Q. Ts there a status code in Illinois for

negative one?

A Negative one? I'm not familiaxr, with that.
Q. The word negative followed by the number one?
A. I'm not familiar with that.
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Q.

Do you recognize that status code or error

code at all?

A,

sample,

A.

I do not, no.

Do you recognize negative two?

No.

Do you recognize admin POS one as a code?

Admin, no.

Do you recognize admin POS two as a status

No.

How about POS one, position one?
No.

Status code number 33, no.

How about ig there a gtatug code for no

not sure?

I can't remember if there was no sample . The

ones T'm familiar with, time out, insuffidient sample.

QL

Is . there a status code f£or interfering

substance?

A.

Q.

Calibration error?

Correct.
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Q. Over value?

A. Correct.
Q- Connect error?
Ai ‘tCohnéét) correct, yés.
Q. Simulator error?
A, Correct.
Q. Unit failed éystem check?
A. I can't remembexr if that's present in the

Illinois version.

Q. Okay. Simulator temperature error?
A, I don't believe that's in the Illincis system.
Q. IR er;or? | - .
A - Illinois, vyes.
.QL IR stands for'infréréd, right?
A, Yes.
Q. Integral overflow?
A. I'm not aware that's in Iilinois.
Q. Unconfirmed positive?
A. That's not Illinois.
Q. Voided analysig?
A That I think is in Illinois. I'd have to
‘check on £hat. They'fe nuﬁerous. They Qéry from
~different versions of it: I may have to double check

" on some of these I have to admit.

Page 121




10

1L

12
13
14
15

16

el

18

19
20
21
22
23

24

A.
Q.
ien't it?

A.

Failed sensor blank?

No, that isn't there.

Pardon?

That is not.

Reverse flow detect?

I don't believe that's in Illinois.

That's when somebody is sucking on the tube,

That is a message, I believe they exist in

some versions. I'm saying that I don't believe that is

in Illinois version 31, but I would have to double

check to

Q.

A.

be guite honest.
How about high CO027?

That might be in Illinois, <02 was ingtallegd

in Illinois.

Q.

A

detector.

Q.

A.

What's CO2 mean?

It's a C02 detector on there, it's an infrared
Iﬁ‘é part of the sémpling system.

How about invalid sample?

Correct, that should be there, could be there.
How about early flow?

That, vyes.

Breath tube unplugged?

I'm not familiar with that.
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J. How about heater &rror?

A. No.
Qe NO2
A. Not heater error. Regulate in temperature is

the only one that I'm aware of.

Q. Okay. The ones that you said are on the
Illinolis software or system, you would agree that each
of those errors impacts the machine's ability to
proceed to gquantitate a subject's breath alcohol
concentration, wouldn't you?

A. I would say they would abort a test and

pfevent a subject sample being taken and guantified,

which‘istyes,fagreeing with you.
0. Okay. And the software is set up gpecifically
to report those events that you agree out of that list?
AL Ye&. ~ That's under error, in the download you
would see that in the error column.
Q. Right. And there's no trade secret to those

events actually happening, are there?

A. The --
Q. Let mé withdraw it.  I'm not asking how the
machine figures it out, okay. I'm mnot asking whatever

. wizgardry.is inside. the little box.

Do you have a problem with the fact that the
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machine might print héater error, for exampie, is that
a2 trade secret if it prints something like that out?

A. It prints it out.

Q. Is there a trade secret when a machine creates
an error code for set solenoid, the fact 1t says it?

A. It's the instrument is doing what it's

“desgigned to doui

0. " "Rignt. Is there some proprietary about it
reporting there as opposed to how 1t comes to that?

I'm not asking you how the wizards in the box work. Is
fhere a trade secret in it saying, set soleﬁoid?

THE COURT: Why don't you just ask him the
generalized question. If T download all the
information and I'm allowed to do that, Mr. Evans, is
there anythlng in that downloaded information that's

avallable to the state of Illinois that should not be

“made‘available‘to a defense attorney?

"1§ there any proprietary‘informaﬁion in there
that your company has to be concerned with, if T
download the information, download the information from
the machine?

THE WITNESS: DNone. I'm under the impression it's
there anyway because it appears on the printout and the

printout is in the public domain one, it's printed out,
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and, therefore, it's in here.

 k?ﬁE ?dﬁﬁ?:4 Riéht. So yqﬁ.answered4my guestion.
You're nét aware of any other information that, if I
downloaded that information or gave Mr. Ramsell or any
other attorney. an order O ordered the State to
download the information, furnish the printout of that
data to the other side, that that data itself is not
containing inherently any proprietary or patent
information, would that be correct?

THE WITNESS: Correct. .

THE COURT: Ckay. Does that kind of answer, as

opposed to going through each and every type of thing

that the machine prints?

MR. RAMSELL: Sure, thank you.

THE COURT: You have about five minutes, then we're
stopping.

MR. RAMSELL: I understand.

BY MR. RAMSELL:

Q. Now you said that in the four and a half hours
of direct that. that.--

THE COURT: I don't need your comment of how long

he testified, Mr. Ramsell. And 1f the parties want to

comment, I -am going to comment. And if you invite

comment, either one of you, I'm going to continue to
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comment .
one, and I'm going to say it so the record 1is
clear, regardless of what my ruling is. I think both

sides have gone way beyond, way beyond the scope of

_this hearing, have not been coordinatingvéogether to

_make it efficient to give me the information, as the

trier of fact,that I need to decide discovery
information that should or should mot be turned over.
The hearing in my impression at this stage has
deteriorated to a discovery deposition and a mini Frye
hearing, which I don't believe is necessary for me to
make the determination of what materials. I've been
very lenient to allow both gides very liberal
paraﬁeters in gquestioning Witnesses.regarding a lot of

information, much of which is not necessary to me to

decide.

~ennd cT-think Mr. Evans really has-answered from
day one my guestion and the question thét legitimately
that the court should be concerned with, is there some
Concern that the witness has on behalf of his company
with turning over materials to any defense attorney who
requests it, and whether or not it is feasible
commercially or not or expensive or whether it has an

impact or wearing out effect on the machine to request
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_the machine in a given case to download its

information.

And it's clear to me from both gides

-gquestioning -of Mr. Evans that he has no particular

concern, if the court orders it, the machine is not
going to breakdown because somebody plugs in and says
give me the printout information. It's not his
concern.

The -machine is degigned to do it, that's one
of its marketing features of the machine. It stores
#hé iﬁfp;@ét?ép for whaﬁevér purpose, whether it's for
prosecutorial purposes oT whether it turns out to be
for defense purposes, it is of no concern to Intox or
to Mr. Evans who gets it and why it's being -used.

And the only concern which appears to be a
concern, but certainly not in terms of the scope of the
hearing, is that maybe there's some proprietary
interest that might be involved. But that hasn't

really -been-articulated by 'Mr. Evans LO me in the

déntext or Ms. McMurray in the context of downloaded

information, That's what the subject of this hearing
is ‘about. it's, do I turn it over or not.
and I've been very liberal, and I just wanted

the record to reflect and as many times as it now
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pecomes invited, I'm going to stop the parties and I'm
going to emphasize that's really what this hearing is
starting to deteriorate to. It's not of any help to

me, as a trier of fact, whatsoever to engage what each

“and every reason and every speculatory reason either

éide ab;ﬁt wﬁéﬁ can and cannot affect thié machine and
what somebody else could make of the information if
they get it has nothing to do with the discovery
aspects that the court ig being asked to engage in.

So people should be on fair notice that I'm
going to start cutting them off then, because we're
getting, we are, this has deteriorated very much into a
discqvery‘deposition,‘and I'm not in concurrence with
it.

'36 f'vé taken up your five minutes, SO0 we're
AOﬁéwfbrifdéaii lWe have to reschedule, Mf. Ramgell.
And while we're rescheduling, is there any reason,
rather than‘bringing people back, whether i;'s
Ms. McMurray or Mr. Evans, that we can't do it by
conference, either phone conference or televigion
conference, if they can arrange it, 1if the parties can
arrange it. Because I don't see the point of bringing
everxbody_back and forth if the parties can agree. And

that's for both sides' witnesses, not jusat for

-
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Mr. Evans.

But it seems at this point that I don't know
the necessity, since it's really a discovery dep slash
Frye hearing that we can't conclude it by way of either

telephonic or TV conferences, if either side has the

technology available to do it. It just seems to be
that would be more efficient. I'm not going te mandate
it be done that way, but 1f the parties van agree. And

again, that's for any experts.

_Because both sides have been coming back and
forth with experts, and I'm sure it is of some concern
costwise and efficiency purposes that it's been
becomirng inefficient. . So if you can, I'1l leave 1t up
to the parties to see if there's any way that we can do
it.

I have it scheduled I believe January 27th in
any event for resumption of hearing, is that right, I
think both sides, right?

MS . -8TIMPSCN: That's correct,  Judge.

THE CQURT: .. 8o if there ig a way, we have enough
time to let me know if we can do it by way of some kind
of conference or telephonically or TV or whatever. I
mean, I don't know.

Do you have that in your office, Mr. Ramsell,
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telephone, TV hookup? Or do I need to go to, I hate to
say it, Radio Shack to get a connector that we can do

this on. I'll leave it up -- you can get off the

“stand, Mr. BEvans. You don't have to stay on the stand.

iéaﬁ'gé do thaﬁ, is that possibleé

MS. SIMPSON: It's possible, Judge.

THE COURT: Mr. Ramsell, is that possible? Like I
gaid, I'm not going to mandate it today. If you can't
reach any agreement, I'll hold a conference with the
parties prior to the 27th of how we're going to resume.

Okay, we're done for today. You'll be
contacted then, Mr. Eyans.._We'll try to‘do gsome of

this where the.parties all don't have to be in the

“courtroom. So okay, thank you.

-~o0o- -
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